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STATE OF WISCONSIN CIRCUIT COURT MANITOWOC COUNTY

)
State of Wisconsin ) Wisconsin Court of Appeals, Second

)  Disiict, Case No. 17-2288
Respondent )

)
)

. )  CaseNo.0S CE 381

STEVENA AVERY, SR. )
Peioner ;

NOTICE OF MOTION AND THIRD MOTION FOR POSTCONVICTION RELIEF
PURSUANT TO WIS. STAT. § 974.06 AND §805.15

PLEASE TAKE NOTICE that the Petitioner, Steven A. Avery (“Mr. Avery”), by and

through his current postconviction attorneys, Kathleen T. Zellner and Associates. PC.

respectfully moves this Court pursuant (0 Wis. Stal. § 974.06 for an Order vacating the judgment

of his convictions and sentence and ordering new tial. In the aliemative, he asks that this Court

‘granta new rial in the interestsofjustice pursuant to Wis. Sta. § 805.15or isinherent authority

because the real controversy was not fully tried. In support of his motion, Mr. Avery sites as

follows:

Mr. Avery requests an evidentiaryhearing and that he be produced for that hearing.

INTRODUCTION

Two new witnesses have emerged in Mr. Avery's case with new and compelling

evidence about a murder mystery that has intrigued a worldwide audience. The rush to judgment

and tunnel vision that led to the arrest, prosecution and conviction of Mr. Avery is exposed by

these new witnesses who provide new and undisputed evidence that directly links Bobby Dassey
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(“Bobby™) to the murder of Teresa Halbach and the framing of Mr. Avery. Furthermore, this new

evidence allows for a reconsideration of the real motive of this crime, as being a sexual

homicide, which was the culmination of an obsession by Bobby with viewing thousands of

images of violent, deviant poronography. On October 31, 2005 the obsessive fantasiesof Bobby

became a horrible reality when Teresa Halbach was brutally assaulted and murdered by wo rifle

shots to her skull. Her body was mutilated as were manyof the female subjects in the Dassey

computer images. Bobby was in possession of the Halbach vehicle, which contained the crucial

evidenceofthis terrible crime: Ms. Halbach's blood, key, electronic devices, and license plate

(which was concealed in another salvage car) and Mr. Avery's carefully deposited blood on the

seats and dash and DNA on the hood latch. By being in possession of the vehicle Boby was

able to control the direction of the investigation. He planted the vehicle on the Avery property

after he deposited Mr. Avery's blood and DNA in it. He had Ms. Halbach’s key and electronic

devices which ended up in Mr. Avery's bedroom and bum barrel. Bobby did all ofthis to

exculpate himself and to frame his uncle, Mr. Avery. Mr. Avery does not have to prove who

committed this terrible crime to receive relief. This is not his intent or purpose. However, he does

have a right to prove he did not receive a fair trial. The new evidence, which establishes that

Bobby meets all of the Denny criteria to be a third party suspect, and the evidence of two Brady

violations demonstrate that Mr. Avery was deprived of a constitutionally guaranteed right 10

present a complete defense to the charges against him. See Holmes v South Carolina, 547 U.S.

319. 324 (2006): State v. Pulizzano, 155 Wis. 2d 63, 645, 456 N.W.2d 325 (1990), cing

Chambers v. Mississippi, 410 U.S. 284, 294-95 (1973),

1. This case began in early November 2005 with the disappearance of Teresa

Halbach, a twenty-five-year-old professional photographer. Ms. Halbach was reported missing

2
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on November 3, 2005. Volunteer searchers found Ms. Halbach’s Toyota RAV-4 on the fory-acre

site of Avery's Auto Salvage, a salvage yard business where Mr. Avery and other family

members lived and worked on November 5, 2005. Ms. Halbach had photographed velrcles at

this ste previously, per Mr. Avery's request. According to State witness Bobby, Ms. Halbech was

last seen walking towards Mr. Avery's raler on October 31, 2005.

2. After finding Ms. Halbach's RAV-4, law enforcement searched the Avery property

and, over the course of the next four months, discovered and identified evidence including:

bumed bone fragments in and around a bum pit, with DNA matching Ms. Halbach's; Mr.

Avery's and Ms. Halbach’s blood in the RAV-4; the remnants of electronic devices and a camera,

the same models as Ms. Halbach’s, in a bum barrel; Ms. Halbach's RAV-4 key in Mr. Avery's

bedroom, with Mr. Avery’s DNA on it; Mr. Avery's DNA on the hood latch of the RAV-4

(deposited; the State later claimed by Mr. Avery's “sweaty hands”); and a bullet in Mr. Avery's

garage, containing Ms. Halbach’s DNA.

PROCEDURALHISTORY.

I THIRD PARTY SUSPECTS

3. On July 10, 2006, before Mr. Avery's trial, the trial court entered an order enitled

“Order Regarding States Motion Prohibiting Evidence of Third Party Liability” (“Denny

Motion”). The order specified thatifthe defendant intended “to suggest that a third party other

than Brendan Dassey is responsible for any of the crimes charged, the defendant must noiify the

Court and the State” of such intention at least 30 deys prior to the start ofthe tial. The triel court

further ordered that the defendant would be subject to the standards relating to the admissibility

of any third party liability evidence pursuant to State v. Denny, 120 Wis. 2 614, 357 N.W.2d 12

(Ct App. 1984).

3
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4. In light of the cour’s order, on January 10, 2007, Mr. Avery filed the

“Defendant's Statement on Third Party Responsibility.” There, Mr. Avery stated thathe did not

Kill Ms. Halbach, and that there was “at least a reasonable possibility that one or more unknown

others, present at or near the Avery Salvage Yard on the aftemoonofOctober 31, 2005, killed

her” Mr. Avery identified several persons as potential alternative perpetrators: Scot Tadyeh;

Andres Martinez; Robert Fabian; Charles and Earl Avery; and the Dassey brothers. Mr. Avery

argued that Denny did not apply to the circumstances in his case, and that as a result, he should

not be bound by the three-part test set forth in Denny. He further argued that evenifDenny did

apply to his case, he should be permitted to introduce evidence at his trial of several altemative

perpetrators in this case.

5. On January 30, 2007, the tial court entered its “Decision and Order on

Admissibility of Third Party Liability Evidence.” The court held that Denny's “legiimate

tendency” test applies to any evidence the defendant wished to present regarding potential third

parties who might have been responsible for Ms. Halbach's murder. The trial court found that

“fil the absence of moive, it certainly may be more difficult for the defendant to offer evidence

which is relevant and material connecting a third person to the crime. The court simply finds

nothing in the offer made by the defendant that goes beyond the level of speculation.”

(238:1-15). (App. 1-15)".

Citationsto he recordon appeal appear with the document number befor the colon and the
page number after the colon. A citation to 429:16, for instance, refers this Court to page 16 of
document 429. Citations to different documents in the record are separated by semicolons.
Where available, parallel citations 10 the Separate Appendix appear in separate parentheticals
after the citations to the record. Mr. Avery shall cite totheconcurrently fled Separate Appendix
as “App. [page number(s)).”

4
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IL VERDICT

6. On March 18, 2007, Mr. Avery was convicted, following a jury trial, of first

degree intentional homicide, contrary to Wis. Stat. § 940.01()(a) and felon in possession ofa

firearm contrary to Wis. Stat. § 941.29(2)(@). The jury found Mi. Avery not guiltyofmulation

of a corpse. (719:3). (App. 16).

HL POSTCONVICTIONAND DIRECTAPPEAL

7. On June 29, 2009, prior postconviction counsel filed a motion for postcomiction

relief on Mr. Avery’ behelf, pursuant to § 809.30(2)(h) seekinga new tial on grounds that: (1)

the tial court improperly excused a deliberating juror; and (2) the trial court improperly

excluded evidenceofthird party liability. (429:1-28; 427:1-31). (App. 17-75).

8 On January 25, 2010, the motion for postconviction relief was denied by the

Honorable Patrick L. Willis in a written order. Regarding the issue of Bobby's third party

liability, Judge Wills’ found: “The only evidence offered by the defendant to show motive on the

part of Bobby Dassey consisted of evidence allegedly supporting a motive to frame Steven

Avery. No evidence is offered to suggest Bobby Dassey had a motive to murder Teresa Halbach.”

Judge Willis concluded, “The evidence offered against Bobby Dassey probably did meet the

opportunity and direct connection to the crime requirements of the legitimate tendeny test

because of his presence on the property at the time Teresa Halbach was there. However, without

any showing of motive, third party evidence against Bobby Dassey is precluded under Demy.”

(453:1, 95-96). (App. 76-78).

9. On December 14, 2011, the Wisconsin Supreme Court denied Mr. Avery's

petition for review, pursuant to § 808.10. (470:1). (App. 79).

5
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10. On February 14, 2013, Mr. Avery filed his first and only pro se collateral

postconviction motion, pursuant to Wis. Stat. § 974.06. (496:1-41). (App. 80-120). The motion

was denied by the Honorable Judge Angela Sutkiewicz on November 23, 2015.

11. On October 11, 2019, current postconviction counsel appealed the circuit court's

denial of Mr. Avery's second postconviction motion and allof is supplements. He filed motions

to stay and remand conceming two additional claims. At the Appellate Cour’s direction, Mr.

Avery raised his claims in his motions to the circuit court as supplemental postconviction

motions. The circuit court denied his motions to supplement. On April 12, 2021, Mr. Avery filed

‘motion to stay and remand and the Appellate Court denied it.

IV. THE APPELLATE COURT'S JULY 28, 2021 DECISION

12. On July 28, 2021, the Appellate Court issued 2 per curiam opinion, upholding the

circuit court's summary denial of Mr. Avery's claims raised in his § 974.06 postconviction

motion and two supplemental motions, holding: “Avery's § 974.06 motions are insufficient on

their face to entitle him to a hearing.” State v Avery, 2022 WI App 7, 400 Wis. 2d 541, 970

N.W:2d 564 (herein Opinion”). (App. 121-68).

Y. PETITION FOR REVIEW

13. On November 17, 2021, the Wisconsin Supreme Court denied Mr. Avery's

petition for review.

VI. THE APPELLATE COURT RESERVED MR. AVERY'S ABILITY TO
FILE A SUCCESSIVE § 974.06 MOTION ON CERTAIN CLAIMS

14. On April 12,2021, during the pendencyof Ms. Avery's appeal, Mr. Avery filed a

motion with the Appellate Court to stay his appeal and remand for evaluationof a new claim.

The Appellate Court acknowledged this claim, stating the following:

On November 9, 2020, we notified the parties that this case had been submitted to the
court for decision on briefs. On April 12, 2021, Avery filed another motion wih this

6
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court 10 stay his appeal and remand for evaluationof a new claim. This claim concerns an
alleged Brady violation, the factual basis for which Mr. Avery obtained on April 11,
2021. Specifically, the claim is based on the affidavitofThomas Sowinski, a Manitowoc
motor route driver who attests that, days after Ms. Halbach's death, while on his paper
route in the carly morning hours, he spotted a shirtless Bobby Dassey and an unidentified
older man pushing Ms. Halbach’s vehicle down Avery Road towards the junkyard. Mr.
Sowinski further attested that, after he delivered the paper, Bobby Dassey attempted to
block his exit, causing him to swerve and drive into a shallow ditch. Mr. Sowinski
claimed to have called the Manitowoc sheriffs office later that day 10 report what he had
seen but was told they “already know who did it” He also claims to have attempted to
contact Avery's rial attorneys after Season | of Making a Murderer, but never heard back
from them.”

(Opinion, pg. 46, 476). (App. 166).

15. Further, in its July 28, 2021 opinion, the Appellate Court advised:

‘When Avery filed this motion, we had already twice stayed his appeal, each time because
he asserted that the new claims related to those previously litigated and that it would be:
most expeditious to resolve them as part of the instant appeal. By the time Avery filed
this new motion, however, we had already evaluated the legal and factual bases for
claims already raised. We therefore were, and are, in the position to conclude hat this
newly raised Brady claim bears litle or no relation (0 those claims already before us.
“This is, instead, a distinct issue that the circuit court should resolve on a standalone basis
through a new WIS. STAT. § 974.06 motion.

Avery's latest motion arrived while our decision on his appeal was forthcoming It would
be an inefficient use of court resources to now, and once again, delay this appeal’s
resolution. We appreciate that Avery likely wishes us to consider this new Brady claim in
the context of claims previously raised, but we must weigh that implicit consideration
against those discussed above. Simply put, Avery's appeal cannot continue indefniely
Accordingly, this decision operates as an order denying Avery's April 12, 2021 motion to
stey and remand, IFAvery wishes to raise this claim, he must filea new WIS. STAT. §
974.06 motion with the circuit court.

(Opinion, pgs. 46-47, 9977-78). (App. 166-67).

2 Mr, Avery's current postconviction counsel has investigated the matter further to lea that Mr
Sowinski did not contact Mr. Avery's trial attomeys as he originally believed and stated in his
original affidavit, but rather that he emailed the Innocence Project in 2016 after watching Making
a Murderer, Season 1. His email was never passed along to any of Mr. Avery's atiomeys. Mr.
Sowinski’s first attempt to contact Mr. Avery's current postconviction aitomeys was in
December of 2020, after Mr. Avery filed his second postconviction motion in 2017. Further, Mr.
Sowinski’s memory was reffeshed, with a recorded dispatch that was recently discovered,inthat
he made the call to the Manitowoc SherifF’s Office on November 6, 2005.

7



Case 2005CF000361 Document 1085 Filed 06-16:2022 Page 13.0f 100

16. The Appellate Court reserved Mr. Avery's ability to file a successive § 974.06

motion on the claim in his most recent filing concerning the new witness who came forth on

April 11, 2021. (Motion #6) (Opinion, 91 and notes 18, 26). (App. 122, 153, 161). Specifically,

the Appellate Court instructed the following:

As discussed below, we are not addressing Avery's most recent fling to rhis cour (sce
our discussion of Motion #6), which seeks to directly connect Dassey to Halbich's
murder. IfAvery wishes to raise that claim, he will need to bring a new WIS. STAT. §
974.06 motion. That motion would need to survive bath Escalona-Naranjo scrutiny and
be found to have merit—in which case, the evidence presented might supplv the missing.
“directconnection” In that event, the Velie CD evidence might become relevant to
Showing Dassey’s motive, and might bear on whether Dassey is, or should have been, a
viable Denny suspect. We express no opinion on the merit of any such§ 974.06 motion,
as all such issues would be for the circuit court o decide in the frst instance.

(Opinion, pg. 41, note 26, emphasis added). (App. 161).

17. Regarding certain claims Mr. Avery raised in his motion to reconsider the circuit

court's October 3, 2017 order denying his second postconviction motion and its two

supplements, the Appellate Court found that:

Neither we nor the circuit court have squarely considered whether these claims are
procedurally barred under Escalona-Naranjo or whether Avery pled sufficient materials
entitling him (0 a hearing. Such consideration would have to come on a separately filed
Wis. Stat. § 974.06 motion, and we express no opinion as to whether such claims would
be barred in the event such & motion is filed

(Opinion, pg. 33, note 18). (App. 153). Thus, the new material that Mr. Avery raised in his

motion to reconsider and its supplements was never ruled upon by th circuit court

EE ——_"—_n

I. NEWLY DISCOVERED EVIDENCE: NEW WITNESS PROVIDES DIRECT
CONNECTION BETWEEN BOBBY AND THE HALBACH MURDER AND
PLANTING EVIDENCE TO FRAME MR. AVERY

8
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18. Mr. Avery's new witness, Mr. Thomas Sowinski (“Mr. Sowinski”),contacted Mr

Avery's current postconviction counsel in December of 2020. Mr. Avery had already fied his

appeal on October 11, 2019. Mr. Sowinski stated that he had witnessed Bobby and one other

individual, a bearded man, pushing Ms. Halbach’s RAV-4 onto the Avery Salvage Yard in the

carly morning hours of November $, 2005. Mr. Sowinski claimed that he had reportd this

information to the Manitowoc SherifF’s Office.

19. On April 11, 2021, Mr. Sowinski provided an affidavit to Mr. Avery's curent

‘postconviction counsel, stating the following:

Mr. Sowinski was a motor-route driver for Gannett Newspapers, Inc. and delivered
papers to the Avery Salvage Yard in the early morning hours of November Sth of 2005.
Prior to delivering the newspepers to the Avery Salvage Yard, he turned onto the Avery
property and witnessed two individuals, a shirtless Bobby Dassey (“Bobby”) and an
unidentified older male suspiciously pushing a dark blue RAV-4 down Avery Road
towards the junkyard. The RAV-4 did not have its lights on. Mr. Sowinski drove pasi the
two men and delivered newspapers to the Avery mailbox, and then he turned around and
drove back towards the exit, When he reached the RAV-4 stil over there, Bobby Dassey
attempted to step in frontofhis car o block him from leaving the property. Mr. Sowinski
came within 5 feet of Bobby Dassey and his headlights were on Bobby during thisentire
time, then Sowinski swerved into a shallow ditch t0 escape Bobby and exit the property.
Mr. Sowinski states in his affidavit that he called out “Paperboy, gotia go” because he
‘was affaid for his safety. He further stated that Bobby Dassey looked him in the eye and
id not appear happy to see Mr. Sowinski there. After Mr. Sowinski leamed that Teresa
Halbach's car was found later in the day on November $, 2005, he realized the
significance of what he had observed and immediately contacted the Manitowoc Sheriffs
Office.

(See Exhibit 1 to Mr. Avery's Motion for Remand and Stayof Appeal, Mr. Sowinski’s criginal

affidavit). (App. 169-72). The following day, April 12, 2021, Mr. Avery filed a motion for

remand and stay of appeal to the Appellate Court containing Mr. Sowinski’s original affidavit

> Throughout this motion, the information Sowinski provided will be referred to as “the Sowinski
evidence” which is contained in two affidavits cited throughout this motion as “Exhibit F™ and
“Exhibit 1 {0 Mr. Avery's Motion for Remand and Stay ofAppeal.”

9
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20. The Sowinski evidence provided by Mr. Sowinski to Mr. Avery's cument

postconviction counsel is newly discovered evidence, which provides the missing direct

connection between Bobby and Ms. Halbach’s murder making him a Denny suspect.

21. The discovery of new evidence may constitute a sufficient reason fora second or

subsequent postconviction proceeding under Wis. Stat. § 974.06. See State v. Love, 2005 WI 116,

«21, 56, 284 Wis. 2 111, 700 NW 62. To prevail, however, the movant must cary the

burden of proving that the evidence at issue is newly discovered. In most cases, to obtain relief

based on newly discovered evidence, a convicted person must establish by clear and convincing

evidence that (1) the evidence was discovered after conviction; (2) the defendant was not

negligent in seeking evidence; (3) the evidence is material to an issue in the case; and(4) the

evidence is not merely cumulative. Siaev. Edmunds, 2008 WIApp 33, 13, 308 Wis. 2d 374,746

N.W.2d 590. If the person satisfies those four requirements, then the circuit court must determine

whether a reasonable probability exists that a different result would be reached in a new trial.

State v. Wilder, No. 2020AP2043, 2022 Wisc. App. LEXIS 300,at 1 (Ct. App. Apr.5,2022).

1) The Sowinski Evidence wasDiscovered After Mr. Avery's Conviction

22. Mr. Avery did not have the Sowinski evidence before Mr. Sowinski came forward

to Mr. Avery's current postconviction counsel in April of 2021. Mr. Sowinski attemyed to

contact the Innocence Project, and not Mr. Avery's trial defense counsel, via email in 2016

regarding the evidence he had, to no avail, and had not previously provided it to Ms. Avery's

counsel. Rather, the Sowinski evidence was reported to the Manitowoc Sheriff's Office by Mr

‘Sowinski but the evidence was suppressed from Mr. Avery by the prosecution.

2) Mr. Avery was Not Negligent in Seeking the Evidence

23. Neither Mr. Avery nor his counsel were on notice that Mr. Sowinski hud any

Knowledge about Bobbys actions on November S, 2005. See. e.g. Williams v. Taylor, 529 USS.

10
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420, 442 (2000) (finding that Williams had not failed to use diligence in pursuit of a juror

misconduct claim where [tlhe rial record contains no evidence which would have pit a

reasonable attomey on notice that [Juror] Stinnett’s non-response was a deliberate omissicn of

‘material information.”).

3) The Evidence is Material to an Issue in Mr. Avery's Case

24. The Sowinski evidence is material to several issues in Mr. Avery's case. Most

importantly, it is material for establishing Mr. Avery's defense, that is, that a thi party

committed the crime against Ms. Halbach. It is materialforestablishingthe directlink to Bobby

as a third party Denny suspect and to opening the door to reconsidering the “Velie CD’ as

establishing & sexual motive for the murder. Additionally, the Sowinski evidence is material to

the evidence in the RAV-4 being planted by Bobby, including Mr. Avery's blood and DNA. The

RAV-4 also contained the Halbach vehicle key and Ms. Halbach'selectronic devices which were

discovered in Mr. Avery's bedroom and bum barrel, respectively. Further, the Sowinski evidence

is material to impeach Bobby's tial testimony that Ms. Halbach never left the Avery property,

and that she was last seen walking towards Mr. Avery’ trailer.

25. Bobby was the State's primary witness against Mr. Avery. During his opening

statement, Prosecutor Kratz explicitly informed the jury of the significance of Bobby's putative

observations on the date of Ms. Halbach’sdisappearance:

You are going to hear that Bobby Dassey was the last person, the last
citizen that will have seen Teresa Halbach alive.

(696:104). (App. 173). Bobby's testimony was the most determinative of Mr. Avery's guilt

because the State used it to establish that Ms. Halbach never left the Avery property live.

(696:103-04). (App. 174-75).

* Bobby was 1 of only 2 wimesses whose testimony the jury requested 10 review during
deliberations. (384:1-2). (App. 180-81).

u
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26. At tial, Bobby testified that he observed Ms. Halbach's light-green or

teal-colored SUV pull up in bis driveway at 2:30 p.m. on October 31, 2005. (68936). (APP-

176). Bobby then observed Ms. Halbach exit her vehicle and start taking pictures of his mom's

maroon van right in front of his twailer. (69:37). (App. 177). Bobby testified that fc then

observed Ms. Halbach walking towards the door of Mr. Avery's trailer. (689:38). (App. 178).

27. The following exchange occurred between Prosecutor Kratz and Bobby:

Q: After seeing this woman walking toward your Uncle Steven's, did
You ever see this woman again?

A No

(689:39). (App. 179).

Applicable Law re Denny

28. When a defendant seeks to present evidence that a third party commited the

crime for which the defendant is being tried, the defendant must show “a legitimate tendency”

that the third party committed the crime; in other words, that the third party had motive,

opportunity, and adirectconnection to the crime. State v. Denny, 120 Wis. 2d 614, 357 N.W.2d

12(CL App. 1984),

29. To support the introductionofthird party perpetrator evidence there must be &

legitimate tendency that the third person could have committed the crime. The defendant need

not establish the guilt of the third party to the level that would be necessary fo sustain a

conviction. However, evidence that simply affords a possible groundofsuspicion against another

person should not be admissible. State v. Wilson, 2015 WI 48, 91, 362 Wis. 24 193, 199,864

NW2d52.

2
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30. “The “legitimate tendency” test asks whether the proffered evidence is so remote

in time, place or circumstances thata direct connection cannot be made between the third person

and the crime.” Denny, 120 Wis. 2d at 624 (citation omitted).

The Denny RequirementsAre Now Satisfied

A) Bobbys Motive to Commit the MurderofTeresa Halbach

31. Under the motive prong, the court must question whether “the alleged third party

perpetrator [had] a plausible reason to commit the crime?” Sie v. Wilson, 2015 WI 48,957, 362

Wis. 2d 193, 219, 864 N.W.2d 5222; see also State v. Grifin, 2019 WI App 49, 18, 388 Wis. 24

581,589, 933 N.W.2d 681

32. A defendant's motive to commit a homicide is widely considered to be relevant

State v. Wilson, 2015 WI 48, $62, 362 Wis. 2d 193, 220, 864 N.W.2d 52. The admissibility of

evidence ofa third party's motive to commit the rime charged against the defendant is similar to

what it would be if that third party were on trial himself id. $63, 221

33. Other acts evidence may be admitted when offered for other purposes, such as

proofof moive, opportunity, intent, preparation, plan, knowledge, identity, or absence of mistake

or accident. Wis. Stat. § 904.0402).

34. Law enforcement considered pomography as evidence of motive in Ms.

Halbach’s murder. The clear working theory of the investigators was that the murder of Ms.

Halbach was motivated by a sexual assault, Pursuant to that theory, the Dassey computer was

seized by law enforcement on April 21, 2006. (632:31-32; Search Warrant) (App. 182-83).

35. Evidence of Bobby's motive to commit Ms. Halbach’s murder is contained on the

hard drive of the Dassey computer—namely, the material contained on the “Velie CD.” The

Appellate Court acknowledged this evidence could be relevant for establishing the motive

13
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clement of the Denny test if the new evidence directly connecting Bobby was raised.

Specifically, the Appellate Court stated:

“[The evidence [Sowinskis evidence] presented might supply the missing “direct
connection.” In that event, the Velie CD evidence might become relevant to showing
Dassey's motive, and might bear on whether Dassey is, or should have been, a viable
Denny suspect.”

(Opinion. pg. 41, note 26). (App. 161).

36. Detective Velics forensic examination of the Dassey computer searched for

specific words the user had searched. Detective Velie selected the specific words and conducted

a search for those words. There were 2,632 search results for the following words: “blocd” (1);

“body” (2,083); “bondage” (3); “bullet” (10); “cement” (23); “DNA” (3); “fire” (31); “as” (50);

“gun” (75); “handeuft™ (2); “journal” (106); “MySpace” (61); “news” (54); “rav” (74); “sab”

(32); “throat” (2); and “tires” (2). These selected words establish a direct link between the

specific evidentiary items related to the Halbach murder and the searches performed on the

Dassey computer. The ‘Velie CD’ contains the State's “recovered” pornography images relevant

and material to the Halbach murder. The “Velie CD" refined the 14,099 images on the 7 DVDs

that trial defense counsel received in discovery and recovered 1,625 violent pomographic

images, which had been deleted. The “recovered porn” depicted violent images of the torture and

mutilationof young females. (741:23, 25). (emphasis added). (App. 184-85).

37. Brad Dassey (“Brad”), Barb's step-son and the half-brother of Bryan, Bobby.

Blaine, and Brendan, avers that he had a conversation with Barb, in which she indicated that she

had hired someone 10 remove evidence from the Dassey computer. (fd. 93). The authories

interviewed Brad after he reported this information, but he was not calledas a witness, by either

side, to testify at Mr. Avery's or Brendan's tials. (Jd. §§ 8-9). (632:35-36, Affidavit of Brad

Dassey). (App. 355-56). This is corroborated by the law enforcement report, which states that on

14
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June 6, 2006, Special Agent Fassbender and Investigator Weigert interviewed Brad who

provided this information about the Dassey computer deletions. (Thomas Fassbender DCI Report

No. 05-1776/284 attached and incorporated herein as “Group Exhibit A-1").

38. The new forensic examinationof the Dassey computer corroborates the affidavit

of Brad. Mr. Hunt, in his computer examination, detected eight periods in 2005, close to the date

of the murder, for which files are missing and “presumably deleted from the Dassey computer.”

August 23-26; August 28-September 11; September 14-15; September 24-Octotober 22; October

23-24; October 26-November 2; November 4-13; and November 15-December 3. (6338-39,

Supplemental Affidavit of Gary Hunt). (App. 186-87).

39. In reviewing images contained on the Velie disc, Special Agent Thomas

Fassbender made the following observations: (1) “Photographs of both Teresa Halbach and

Steven Avery with an apparent dateofApril 18, 2006"; (2) “There were numerous images of

nudity, both male and female, to include pomography. The pornography included both

heterosexual, homosexual, and bestiality. There were images depicting bondage, as well as

possible torture and pain. There were also text images with the name, ‘Emily.’ There were

images depicting potential young females, to include an infant defecating. There were images of

injuries to humans, to include a decapitated head, a badly injured and bloodied body, a bloody

head injury, and a mutilated body”; and (3) “The disc received from Detective Velie, as well as

the hardcopy pages of instant message conversations were maintained in S/A Fassbender’s

possession.” (Thomas Fassbender DCI Report No. 05-1776/304 is attached and incorporated

herein as “Group Exhibit A-2").

40. There is sufficient evidence that it was only Bobby who had access to the Dassey

computer during the day on weekdays between approximately 7:00 am. to 330 pm.

(T37:69-70; 636:27-37, 39; 689:35; 705:56-5T; 6302829; 63347; 400:131; 743:12). (App.

is
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188-209). Barb's work schedule was from 6:00 a.m. until 4:30 p.m. every day Monday through

Thursdayofevery week. (630:160). (App. 210). Brendan and Blaine would get picked upby the

school bus at Avery Road between 7:08 a.m. and 7:13 a.m. and droppedoffat the same place

between 330 pan. and 4:00 pan. (630:158) (App. 211). Therefore, Barb, Blaine, and

Brendan—he three other individuals living at the Dassey residence are excluded from even

having accessto the Dassey computer at the times mostofthe violent searches occurred.

41. Moreover, 128 searches for the most violent porn images primarily occurred on

weekdays when only Bobby was in the Dassey residence. (636:27-37, 39; 689:35; 705:56-57;

630.2829; 633:47; 737:164; 739:154; 743:12). (App. 212-32). It is undisputed that Mi. Avery

never accessed the Dassey computer. He did not have the pessword for the Dassey compu, nor

did he possess a key to the Dassey residence, which was locked when no one was home.

(636:89-90) (App. 233-34). The only time Mr. Avery ever entered the Dassey residence was

when one of the Dassey family members was home. Mr. Avery worked at the Avery Salvage

Yard, during the weekdays, from 8:00 am. to 5:00 p.m. (636:6, 91). (App. 235-36). Moreover,

Mr. Avery would be eliminated from all but 15 of the 128 (11.7%) searches for the most violent

porn images, at issue, simply by having been arrested on November 9, 2005. (630:85; 636

33-37). Brendan would be eliminated from all but 26 of the 128 (20.3%) searches for the most

violent porn images, at issue, simply by having been arrested on March 1, 2006. (636:33-37)

(App. 218-22, 237).

42. Bobby testified that on October 31, 2005 he was the only person home between

6:30 am. and when he claims he left to go hunting at 2:45 p.m. (697:41). (App. 238). Therefore,

itis undisputed that Bobby was the only person home on October 31 when searches were made

on the Dassey computer at 7:00 am., 9:33 am. 10:09 am., 1:08 pm. and 1:5] p.m. prior toMs.

Halbach’s arrival at the Avery Salvage Yard. (632:37-38, Affidavit of Gary Hunt) (App. 239-40).

16
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“The timing of these internet searches on October 31 directly contradicts Bobby's trial testimony

that on that day he was asleep from 6:30 a.m. to 2:30 p.m. (633:38-39; 689:35). (App. 241-43).

43. On November 17, 2017, in an interview of Bobby by State investigators, Bobby

claimed that the Dassey computer was located “on a desk in the living room at the time.” When

Bobby was asked if the Dassey computer was ever located in his bedroom, he stated, It was

ROL” (737:64-65). (ADD. 244-45). Bobby's statement is directly contradicted by the crime scene

footage taken by Sgt. Tyson on November 12, 2005, which shows the Dassey computer was

located in Bobby's bedroom. (737:170; 763:1-2). (Ap. 246-48). Bobby's statementsare further

contradicted by his brother, Blaine, who stated in his affidavit to current postconviction counsel

on June 25, 2018, that the Dassey computer was located in Bobby's room and Bobby was the

primary user of it (737:165-66). (App. 249-50).

44. Wis. Stat. § 904.04(2)@), provides that “[elvidence of other crimes [andlor]

wrongs [and/or] acts .. . when offered . . . as proof of motive, opportunity, intent, preparation,

plan, knowledge, identity, or absenceof mistake or accident” is admissible.

45. The depicted acts in the violent pomography Bobby was viewing are sufficiently

similar (0 the violent murder of Ms. Halbach.

46. The evidence of Bobby's searches for violent pomographic images is not so

remote in time as 10 be inadmissible but rather, so close in time to Ms. Halbach's murder that the

searches are direct evidence of Bobby's motive to kill Ms. Halbach.

47. The 1,625 previously deleted but recovered images of violent pomography could

have established motive for trial defense counsel's Denny motion. The court in Dressler v

McCaughtry, 238 F.3d 908, 910, 913-14 (7th Cir. 2001), held that the “acts” admilted pursuant

10 § 904.042)(a) were the defendant's possession of the pomographic videotapes and pictures.
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Those images depicting intentional violence were admitted as evidence of the defendant's

‘motive, intent, and plan to murder the victim.

48. The defendant in Dressler argued that the videotapes and pictures were irrelevant

and constituted inadmissible propensity evidence. The Seventh Circuit disagreed, stating:

The fact that [the defendant) maintained a collection of videos and pictures depicting
intentional violence is probative of the State’s claim that he had an obsession with that
subject. A person obsessed with violence is more likely to commit murder, and therefore:
the videos and photographs are relevant.

1d at914.

49. The Dressler court held that, although evidence of the general character ofa

defendant is inadmissible to prove he acted in conformity therewith, the above exception fom§

904.04(2) was deemed to apply. Id

50. Dressler is persuasive authority that the same result should occur here. Ms.

Halbach was killed in a violent manner. Maintaining the violent pom images is problive 0

establish that Bobby had an obsession with violence and therefore was more likely to commit

murder. The violent pom images are relevant to Bobby's moive and would have resuliedin rial

defense counsel being able to establish his motive for Ms. Halbach’s murder to meet the Denny

standard.

SI. As Mr. Avery's sexual homicide expert, Ann Burgess, PhD (Dr. Burgess”),

opines in her affidavit, submitted previously to this Court, there is a well-established casal

connection between pornography consumption and violent behaviors. (738:2-8, Affidavit ofAnn

Burgess, PhD). (App. 251-57).

$2. In Mi. Avery's motion to reconsider this Courtsprior decision, former FB agent

and police procedure expert, Gregg MeCrary (“Mr. McCrary”), submitted an affidavit wherein he

described his opinion that the searches for violent, underage,and child pomography, combined

18



Case 2005CFO00381 Document 1085 Filed 06-162022 Page 24.01 100

with the images of and searches for dead bodies, “reflectsaco-morbidityofsexual paraphilias.”

I is the opinion of Mr. McCrary that “Bobby Dassey was becoming obsessively deviant in his

viewing of violent pomography” in the weeks before Ms. Halbach's murder. (630:117-19,

AffidavitofGregg McCrary at 99 3, 4). (App. 258-60).

B) Bobby's Opportunity to Commit the Murder of Teresa Halbach

53. The second prong of the Denny test—the opportunity prong—esks: “[Clould the

alleged third party perpetrator have committed the crime, directly or indirectly? In other words,

does the evidence create a practical possibility that the third party committed the crime?” Wilson,

362 Wis. 24193, 958.

54. Asa legal concept, “opportunity” appears in the Wisconsin Statutes in the context

of “other acts” evidence. State v. Wilson, 2015 WI 48, 1§ 66-67, 362 Wis. 24 193, 221-22, $64

N.W.2d 52 (citing Wis. Stat. §904.04(2))

(2) OTHER CRIMES, WRONGS, OR ACTS. ... [Evidenceofother crimes, wrongs, or
acts is not admissible to prove the character ofa person in order to show that the person
acted in conformity therewith. This subsection does not exclude the evidence when
offered for other purposes, such asproof of motive, opportunity, intent, preparatior, plan,
knowledge, identity, or absenceofmistakeoraccident.

(Emphasis added.)

55. The case law as well as § 904.04(2) permits the introduction of other acts

evidence to show a person's (whether a party or third person) “opportunity” to engage i certain

conduct. “Opportunity” is a broad term... ; proof of opportunity may be relevant to place the

person at the sceneof the offense (time and proximity) or o prove whether one had the requisite

skills, capacity, or ability to carry out an act... Its incumbent on the proponent, however, to

show the relevance of the “opportunity” evidence. 7 Wis. Prac., Wis. Evidence § 404.7 (ded)

(footnotes omitted).
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56. According to the tial cour, Mr. Avery’s trial defense counsel has already

established that Bobby had the opportunity to commit the murder of Ms. Halbach. (453:1,

95-96). (ADD. 261-63). The Sowinski evidence greatly strengthens the opportunity argument

because Bobby is in possession of Mr. Halbach’s vehicle, where her murder likely occurred

©) Bobby's Access to Itemsof Evidence to Frame Mr. Avery

57. Additionally, the defense theory was that Mr. Avery was framed by evidence

being planted in Ms. Halbach’s car and Mr. Avery's trailer and bur barrel.

58. The Sowinski evidence that Bobby was in possession of Ms. Halbach's vehicle

provides the opportunity/access to the items that were used “in the frame-up.” State v. Iflson,

2015 WI 48, $68, 362 Wis. 2 193, 222, 864 N.W.2d 52. The specific items that were planted

and used in the frame-up of Mr. Avery were Mr. Avery's blood in Ms. Halbach's vehicle, Ms.

Halbach’s RAV-4 key in Mr. Avery's bedroom, and Ms. Halbach's electronic devices in Mr

Avery's burn barrel

D) Bobby Had Access to Mr. Avery's Blood

59. Mr. Avery told law enforcementin a recorded interview thathisfinger, which had

been cut open prior to October 31, 2005, re-bled on November 3, 2005, and dripped blood in his

bathroom sink and on the bethroom floor. (646:6; 648:1-2). (App. 264-66). In Mr. Avery's trial,

Rollie Johnson, the ownerof Mr. Avery's trailer, testified that he observed that the cut on Ms

Avery's finger was present prior to October 31, 2005. (712:176). (App. 267). Mr. Avery

consistently expressed his belief to his attorneys and the media that his blood found in Ms.

Halbach’s vehicle was planted and that it came from his bathroom sink. (604:22). (App. 271).
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60. Mr. Averys claim that he bled into his bathroom sink and on the floor was

corroborated by the fact that law enforcement found some of his blood around his bathroom sink

‘and on his bathroom floor. (604:22-30). (App. 271-79).

61. In the early evening of November 3, 2005, Sergeant Andrew Colbom (“Sgt

Colborn”) came to the Avery Salvage Yard and spoke to Mr. Avery. After meeting with Sgt.

Colborn, Mr. Avery went to his vehicle and drove to the Dassey residence. Barb, Blaine, and

Bobby were home at the time.

62. Mr. Avery provided an affidavit on June 29, 2018. He stated the following in his

affidavit regarding the eventsofthe eveningofNovember 3, 2005:

1 stopped at my sister, Barb Dassey-Jenda’s (*Barb?), property and broke open a cut on the
outside of the middle finger of my right hand as I was attempting to unhitch her trailer for
her... | went to Barbs door to see if anyofher sons waned to £0 with me to Menards.
Bobby and Blaine were home. I asked Bobby and Blaine if they wanted to go with me and
my brother, Chuck, to Menards. I told bothof them thata law enforcement officer hud just
left the property after asking me questions about Ms. Halbach’s visitto photograph Barb's
van on October 31, 2005. I noticed that Bobby was immediately nervous after | mentioned
the visit by the officer. He said that he could not go with me to Menards and that he had
“things to do.” There is no doubt in my mind that Bobby saw that my finger was bccding.
My memory is that Blaine said that he wanted to go to Menards and he went with Chuck
and me. Prior to leaving for Menards, I returned to my trailer to put tape on my bleeding
finger. A large amount of blood dripped onto the rim and sink and the floor of the
bathroom. I did not wash away or wipe up because Chuck was waiting for me 1 £0 to
Menards in Manitowoc with him. While we were leaving Avery property, driving a Nlabed
to Menards in Manitowoc, Isaw taillights in frontofmy trailer. The taillights were futher
apart and higher off the ground than sedan taillights. I told my brother, who was driving,
about the taillights. We tured around and drove to my trailer, but the vehicle was gone.
On November 4, I woke up at 6:00 am. and went into the bathroom to take a shower. |
saw that most of the blood on my sink, which I had not cleaned up the previous night, was
gone. It seemed to me that the blood had been cleaned up. After reviewing morc case
documents and thinking about what happened on November 3, 2005, I do notbelieve that
law enforcement broke into my trailer and took blood from my sink and planted itin Ms.
Halbach’s vehicle

(7373-5) (App. 280-82).

63. According to Mr. Avery, he left his door unlocked when he went to Menards;

however, the Dasseys also had a key to his residence. (737:3-5) (App. 280-82).
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64. Mx. Avery told law enforcement and trial defense counsel that, as he was leaving

his property around 7:00 p.m. on November 3, 2005, and exiting onto Highway 147, he observed

tail lights ofa vehicle close to his trailer. (64:80). Mr. Avery also told rial defense counsel that

he noticed that his blood had been removed from his sink when he entered his bathroom. early in

the moming on November 4, 2005. (604:27; 646:6). (App. 283-85).

E) Bobby's Direct Link to the MurderofMs. Halbach

65. The third, and final, prong of the Denny test asks whether there is “evidence that

the alleged third party perpetrator actually committed the crime, directly or indirectly?” flson,§

59.

66. The Sowinski evidence demonstrates that Bobby could have commited the

murder because he is in possession of Ms. Halbachs vehicle, where the murder likely occurred

as evidenced by Ms. Halbach’s blood in the vehicle. The vehicle is a key piece of evidence inthe

crime. See. eg. State ex rel. Koster v. McElwain, 340 S.W. 3d 221, 249 (Mo. App. 2011)

(evidence of third party guilt admissiblewhenan alternative suspect “became connected to «key

pieceofevidence in the crime-the vietim’s purse where the canceled checks were found.”).

67. The new evidence that Ms. Halbach’s vehicle was returned to the Avery Salvage

Yard from a different location is corroborated by the fact that a witness saw a vehicle similar to

Halbach’s leave the property on October 31. In Mr. Avery's tril, Mr. Leurquin, a propane driver,

testified that he saw a green, midsize SUV leaving the Avery Salvage Yard driving towards

Highway 147 between 3:30 and 4:00 pm on October31.He informed law enforcement about this

when he was stopped at a roadblock a few days later and had heard about the news of Ms.

Halbach being missing. (712:128-29, 137). (App. 286-88).

68. Further, it is corroboratedby Bobby'sbrother Blaine’s account. On June 25, 2018,

Bobby's brother, Blaine, provided Mr. Avery's current postconviction counsel with an afidavit

2
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attesting, “On October 31, 2005 when the school bus driver brought Brendan and me home as we

traveled west on STH 147 I saw Bobby on STH 147 in a bluish or greenish vehicle heading

towards Mishicor. Bobby was not driving his black Blazer. Bobby was not home the res ofthe

evening while 1 was home.” (737:164-67, Affidavit of Blaine Dassey, § 20). (App. 289-92).

Bobby's trial testimony contradicts Blaine’s affidavit because Bobby testified that he was home

at's pam. (689:39, 41) (App. 293-94).

69. Bobby was with Michael Osmunson (*Osmunson”) when Ms. Halbach’s vehicle

was discovered on November 5, 2005. (675:24-25). (App. 295-96). Current postconviction

counsel's investigator met with and interviewed Osmunson about whether he was the individual

with Bobby pushing the RAV-4 onto the Avery Salvage Yard. The interview was conducted

because Osmunson fit the height, weight, and beard description provided by Mr. Sowinski of the

individual helping Bobby push the car. When Osmunson was askedif he was the individual who

helped Bobby push the vehicle on the Avery Property on November 5, 2005, Osmunson

responded that he “could not remember” if he was that individual. (Affidavit of Steve Kirby

attached and incorporated herein as “Exhibit B.")

70. Furher evidence of Bobby's dishonesty. Bobby never reported io law

enforcement the alleged statement Mr. Avery said to Bobby and Osmunson about “whether they

wanted to help him get rid of a body.” (697:30; see also 630:75-83; Combined reports

re-interviews of Bobby Dassey) (App. 297-306). This was a major issue at trial. Trial defense

counsel moved for a mistrial pointing out that they had never been apprised of Bobby's new

claim. During Bobby's direct-examination, Prosecutor Kratz asked Bobby: “Now, Bobby. onthe.

third of November, that would be a Thursday.I believe, do you recall having a conversation with

your Uncle Steven regarding a body?” and Bobby responded, “Yes.” (689:47) (App. 307). On

cross-examination, Bobby testified that Mr. Avery stated this remark about getting rid ofs body.
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in jest, on November 3, 2005 when he and Osmunson were in his garage. (697:27-25) (App-

308-09). However, Osmunson told law enforcement that Mr. Avery made such a statement 0

them on Thursday, November 10, 2005 (he only time Osmunson was at the Dassey residence

between October 31st and November 11th) when he and Bobby were inside the Dassey garage

and Mr. Avery came over. (630:84). (App. 310). This claim is unequivocally false, since Mr

Avery was arrested on November 9, 2005, (630:89, Arrest Warrant). (App. 311).

71. Remarkably, Osmunson stated to law enforcement that he first leamed about the

missing girl on Tuesday, November 1, 2005, when Ms. Halbach had not yet been reported

missing. (630:84) (App. 312).

72. Further, the record reveals that Osmunson and Bobby were either suspiciously

calling each other repeatedly or with each other at relevant times after Ms. Halbach's murder.

Bobby's phone records reflect that on October 31, 2005, there were 7 phone calls between Bobby

and Osmunson occurring between the following times in the morning and evening: 6:12 am.;

636 am; 3:56 pm; 3:57 pms 4:53 pm; 5:10 pm; and 6:01 p.m. Bobby's phone records

reveal that Bobby called Osmunson a totalof 66 times from October 24, 2005 to November 9,

2005. (737:73-75). (App. 313-15).

73. The Sowinki evidence is newly discovered and directly links Bobby 10 Vi.

Halbach’s murder because as previously stated Ms. Halbach's RAV-4 was a key piece of

evidence in her murder.

4) The Evidence is Not Cumulative

74. The Sowinski evidence provides, for the first time, the “missing” direct

connection to Bobby as a third party suspect for Ms. Halbach's murder and is therefore not

cumulative.

2
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Reasonable Doubt as to Mr. Avery’s Guilt

75. If the defendant satisfies all four criteria of newly discovered evidence, the

reviewing court then examines whether it is reasonably probable that, had the jury heard the

newly discovered evidence, it would have had a reasonable doubt as to the defendants guil,

State v Plude, 2008 WI 58, 932, 310 Wis. 2d 28, 48, 750 N.W.2d 42. This presentsaquestion of

law. Id, 33. A reasonable probability of a different outcome exists if there is a reasonable

probability that a jury, looking at both the old evidence and the new evidence, would hae 2

reasonable doubt as to the defendant's guilt. d.

76. Overwhelming evidence against the defendant may not serve as the besis for

excluding evidence of a third party’s opportunity (or direct connection to. the crime): “by

evaluating the strength of only one pary’s evidence, no logical conclusion can be reached

regarding the strengthofcontrary evidence offered by the other side to rebut or cast doubt.”

Holmes v. South Carolina, S47 US. 319, 331 (2006).

77. If Bobby is established as a viable third party Denny suspect, the forensic

evidence in this case is completely undermined. The newly discovered evidence that Bobby was

in possession of Ms. Halbach's vehicle means that he had opportunity and access fo plant

evidence in the vehicle and from the vehicle. Because Bobby has been directly linked to the

murder of Ms. Halbach there is a reasonable inferencethatheplanted the bones in Mr. Avery's

bur pit

78. This new evidence creates a reasonable probability that, had the jury heard the

new evidence, it would have had a reasonable doubt as to the defendant’ guilt, Therelore, Mr.

Avery should be granted a new trial. See State v. Vollbrechr, 2012 WI App 90, $37, 344 Wis. 24

69.100, 820 N.W.2d 443.
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IL BRADY VIOLATION RE THE SOWINSKI EVIDENCE

79. The Sowinski evidence is not only newly discovered evidence but it also meets

the criteria fora Brady violation.

80. Afier Mr. Sowinski contacted Mr. Avery's current postconviction counsel and

provided the newly discovered evidence, Mr. Avery's current postconviction counsel, through its

investigator, submitted its second Public Records Request pursuant to the Freedom of

Information Act for audio recordings of incoming and outgoing phone calls andlor radio

dispatches between November 3, 2005 and November 9, 2005 that relate to the Halbach case.

(See Affidavit of James R. Kirby attached and incorporated herein as “Exhibit C*). The

FOIA-produced audio recordings did not contain the Sowinski call on November 6 at 10:28 p.m.

nor did they contain any dates or times of the calls produced.

$1. In May of 2022, Mr. Avery's cument postconviction counsel received the

previously suppressed Sowinski call to the Mantiwoc Sherif’ Office which contained apartial

recording of the suppressed call to the Manitowoc SherifP’s Office on November 6, 2005. For the

first time, current postconviction counsel received the exact dates and times of the Manitowoc

County Sheriff's Office incoming calls. Attached and incorporated herein as “Exhibit D"is a

track timestamp record from the disclosure provided in Mayof2022.

82. As part of its further investigation, Mr. Avery's investigator interviewed Mr.

Sowinski's ex-girlfriend, whom he was dating at the timeof the November 5, 2003 incident. Mr.

Sowinskis ex-girlfriend, Devon Novak, corroborated Mr. Sowinski’s accountofwhathehad

witnessed and what he had relayed to law enforcement. Further, Ms. Novak recognized and

identified Mr. Sowinski’s voice on the recording, played to her by the investigator,ofaphone

call made to the Manitowoc Sherifl’s Office on November 6, 200 at 10:28 p.m. (Affidavit of

Ms. Devon Novak is attached and incorporated herein as “Exhibit E”).
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83. Mr Avery's investigator also interviewed Mr. Sowinski again and played the

same audio recording of the phone call that was made to the Manitowoc Sheriff's Office on

November 6, 2005 at 10:28 pm.. Mr. Sowinski identified his voice in the audio recording ofthe

phone call from November 6, 2005. (Supplemental Affidavit of Mr. Thomas Sowindkis is

attached and incorporated herein as “Exhibit F).

84. The recording of Mr. Sowinskis call was never disclosed by theState to Mr

Avery's trial defense counsel prior to or during the trial. Pre-trial, tial defense counsel made two

specific requests, pursuant to Wis. Stats. § 971.23(1)(H), for all exculpatory evidence and/or

information within the possession, knowledge, or controlof the State which would tend to negate

the guilt ofthe defendant, or which would tend to affect the weight ocredibility of the evidence

used against the defendant, including any inconsistent statements. (26:3-9). A second request

was made by trial defense counsel for Brady material immediately before rial on January 18,

2007. (225:1-6). (Affidavits of Mr. Avery's trial defense counsel, Mr. Dean Strang and Mr.

Jerome Buting are attached and incorporated herein as “Group Exhibit G.” including an

attached exhibit of tial defense counsel's July 24, 2006 leter to Prosecutor Kratz requesing all

audio tapes)

Applicable Law re Brady.

85. In Brady, the Supreme Court held that the prosecution violates an accused's

constitutional right to du processof law by failing to disclose evidence favorable to the defense.

Brady v. Maryland, 373 U.S. 83, 87 (1963). This rule encompasses evidence known to police

investigators. but not to the prosecutor. Kylesv. Whitley, S14 U.S. 419, 438 (1995). To comply

* After realizing that he did not contact Mr. Avery's trial defense counsel, but rather contacied the
Innocence Project in 2016, Mr. Sowinski provided current defense counsel with his new affidavit
which also corrects his prior affidavit submitted in Mr. Avery's motion to stay and remand to the
Appellate Court, in which Mr. Sowinski stated that he contacted Mr. Avery's wial defense
attomeys.
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with Brady, the prosecutor has a duty to leam of favorable evidence known to other goverment

actors, including the police. Kyles, S14 US. at 437. “Brady suppression occurs when the

‘government fails to tum over even evidence that is known only to police investigators and not to

the prosecutor.” Wearryv Cain, S77 U.S. 385, 395,n. 8 (2016).

86. There can be a due process violation “irrespective ofthe good faith or bad faith of

the prosecution.” fd. (quoting Brady, 373 U.S. at 87). “The prosecution's duty to disclose

evidence favorable to the accused includes the duty to disclose impeachment evidenceaswell as

exculpatory evidence.” Id (citing Strickler v. Greene, 527 U.S. 263, 280 (1999).

$7. To establish a Brady violation,a defendant must demonstrate that (1) the

prosecution suppressed evidence, (2) the evidence was favorable to the defense, and (3) the

evidence was material to an issue at tial. State v. Harris, 2004 WI 64, 13,272 Wis. 24 80,680

N.W.24 737 (citing Giglio ». UnitedStates, 405 U.S. 150, 154 (1972)

88. The State never disclosed the Sowinski evidence or the Sowinski call 0 Mr.

Avery'scurrent or past counsel. (See Exhibits C, Group G.)

89. The defense never received a law enforcement report of the Sowinski evidence

provided to the Manitowoe Sherifl’s Office in November of 2005. (See Exhibits C,F, Group

G). The Sowinski evidence is corroborated by the partial recording of his attempt to report the

evidence to the Manitowoc Sheriff's Office prior o his call being transferred.

90. There is no recording or law enforcement report of the remainder of Mr

Sowinskis call that Mr. Avery's current postconviction counsel, through reasonable diligence,

has been able to locate through its Public Records Requests.

91. In Banks x. Dreke, 540 U.S. 668, 696 (2004), the United States Supreme Court

instructed, “A rule thus declaring ‘prosecutor may hide, defendant must seek,” is not tenablein a

system constitutionally bound to accord defendants due process.”
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92. Further, the Wisconsin Supreme Court in State v Wayerski, 2019 WI 11,385 Wis.

2d 344, 922 N.W2d 468 (2019), has specifically rejected the imposition ofa reasonable

diligence standard on trial defense counsel. The Wisconsin Supreme Court specifically stated:

This court has never analyzed a Brady claim through the lens of “reasonable
diligence” and we decline to adopt that requirement now, due 10 its lack of
‘grounding in Brady or other United States Supreme Court precedent.

1d, 2125.

93. The Waperski court specifically overruled prior Wisconsin cases which have

imposed a requirement of exclusive possession and controlof the material evidence by the Sate.

The court specifically stated:

There is no express support in the United States Supreme Cours Brady
jurisprudence for the limitation that only favorable, material evidence in the
“exclusive possession and control”of the State must be tumed over to satisfy the
due process obligations enunciated in Brady. This limitation further thwarts the
purpose of the State's obligation under Brady: lo prevent the State from
withholding favorable, material evidence that “helps shape a trial that bears
heavily on the defendant” and "casts the prosecutor in the roleofan architect of a
proceeding that does not comport with the standards of justice.” Brady, 373 U.S.
at 87-88. We hereby overrule the holding set forth in Nelson, 59 Wis. 2d 474, and
its progeny that favorable, material evidence is only suppressed under Brady
where the withheld evidence is in the State's “exclusive possession and control.”

1d. a2.

94. There is no duty for the defense to seek out information that has not been

disclosed. However, Mr. Avery's current postconviction counsel has made diligent efforts to

obtain any and all information regarding the Sowinski evidence, including re-requesiing all

incoming calls to the Manitowoc Sheriff's Office from the relevant time period.

95. The following timeline illustrates the diligence demonstrated by Mr. Avery's

current postconviction counsel in investigating and corroborating the evidence that Mr. Sowinski

provided to the Manitowoc Sheriffs Office on November 6, 2005:
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«December 26,2020 at 10:42 pom.
© Mr. Sowinski emailed stevenaverylawyers@gmail.com a summary of what he had

observed on November 3, 2005. The subject line of his email was: “We ced to
alk!”

«Investigationof Thomas Sowinski’s Credibility
© Mr. Avery's current postconviction counsel conducted an investigation of Mr.

Sowinski which included gathering information about the following: his date of
birth, relatives, employment history, telephone numbers, email addresses, possible
criminal record, possible civil record, andcarand home ownership.

© Mr. Avery's current postconviction counsel confirmed that Mr. Sowindi had
worked for the Manitowoc Herald Times during the relevant time period.
Financial documents dating 2005-2006 as well as newspaper articles from
2005-2006 listed Mr. Sowinskias a paper carrierof the Manitowoc Herald Times.

© Mr. Avery's current postconviction counsel contacted Mr. Avery's ial defense
counsel, Mr. Buting, who confirmed that Mr. Avery's trial counsel had not
received any emails from Mr. Sowinski.

© Mr. Avery's current postconviction counsel reviewed all discovery and FOIA
requests made by prior counsel and current postconviction counsel to the
Manitowoc Sheriff’s Office. Any information relating to the Sowinski evidence
was encompassed within those requests and should have been produced but was
not.

© April 7,2021
© Mr. Avery's current postconviction counsel sent and delivered a leter to Mr

Sowinski through a local investigator in Denver, Colorado (where Mr. Avery's
current postconviction counsel determined that Mr. Sowinski resided), requesting
that Mr. Sowinski contact Mr. Avery's current postconviction counsel's office
immediately.

© April8,2021
© Mr. Avery's current postconviction counsel andherclerkshadtelephone cotact

with Mr. Sowinski and arranged a time to speak to him further.
o April9, 2021

© Mr. Avery's current postconviction counsel and clerks conducted a phone
interviewof Mr. Sowinski.

© Mr. Avery's current postconviction counsel preparedanaffidavitfor Mr. Sowinski
based on his statements in that interview.

© Mr. Sowinski indicated that he was going to be visting family in Manitowos on
April 10,2021.

© April 10,2021
© Postconviction counsel's Investigator Steven Kirby met Mr. Sowinski, in person,

in Manitowoc for an interview and reviewed his affidavit with him. The afficavit
described the evidence Mr. Sowinski reported to the Manitowoc Sheriff's Office
about what he observed on the Avery property while delivering newspapers on
November 5, 2005 as well as the actions he took afterwards. (His alidavit
included a map indicating where he observed the two males pushing the RAV).

© After reviewing his affidavit and making any necessary changes, Mr. Sowinski
executed the affidavit before a Wisconsin notary.
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April 12,2021
© Mr. Avery's current postconviction counsel filed Defendant-Appellant’s Mction to

Stay Appeal and Remand the Cause to supplement his postconviction motion with
2 new witness affidavit establishing a Brady violation and 2 new hind party
Denny suspect

© August 28,2021
© Mr. Avery's current postconviction counsel listened to al audio recordings n its

possession from discovery as well as its own investigation and determined there
was no recording matching the description Mr. Sowinski provided to the
Manitowoc Sherifl’s Office.

© March 15,2022
© Mr. Avery's current postconviction counsel, through its investigators, submitted

the following three new public records requests to the Manitowoc County
Sheriff’s Office:

w The first request sought copies of any non 911 recordings in your
possessionof incoming telephone calls to the Manitowoc County Sheriffs
Joint Dispatch Center between the datesof November 3, 2005 at 12:01

“AMthrough November 9, 2005 at 11:59 PM.
= The second request sought copies ofincoming and outgoing telephone call

logs of the recorded Manitowoc County Sheriffs Joint Dispatch calls
between the datesof November 3, 2005 12:01 AM through November 9.
2005 11:59 PM that relate to the Teresa Halbach investizaiion.
Information shoud include date. time and telephone numbers involved in
the calls,
The third request sought copies of audio recordings of incoming and
outgoing calls and/or radio dispatches between the dates of Noversber 3,
2005 12:01 PM through November 9. 2005 11:59 PM that relate to the
Teresa Halbach investigation.

© May3,202
©" In response to Mr. Avery's current postconviction counsel's March 15, 2022

Public Records Request through its investigator, for the frst time, recordings were
provided to Mr. Avery's current postconviction counsel, who thoroughly reviewed
and listened to all the audio recordings and located one of interest, which took.
place on November 6, 2005 at 10:28 p.m. For the fist time, the time anddue of
the calls were revealed on the track files. (See Exhibit D).

© August6,2022
© Current_posteonviction counsel's Investigator Steven Kirby met with Mr

Sowinski’s former girlfriend, Ms. Novak on August 6, 2022 and played for he the
audio recording from November 6, 2005 at 10:28 pm. Ms. Novak identified the
voice on the call as Mr. Sowinski’s. Ms. Novak provided Mr. Avery's current
postconviction counsel with an affidavit regarding her voice identification and her
recollection of being with Mr. Sowinski when he placed the November 6 call to
the Manitowoc Sherifl’s Office. (See Exhibit E).

© August6,2022
© Current postconviction counsel's Investigator Steven Kirby met with Mr.

Sowinski and played for him the audio recording from November 6, 2005 i 10:28
pm. Mr. Sowinski identified the voice on the call as his. Mr. Sowinski provided
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Mr. Avery's current postconviction counsel with an affidavit regarding his voice
identification. (See Exhibit F.).

96. As stated above, afier a very thorough investigation of Mr. Sowinski individually

‘and ofthe accuracy of the information he provided as the Sowinski evidence, Mr. Avery's current

‘postconviction counsel determined that the Sowinski evidence necessitates filing a third § 974.06

motion.

97. In order for the defendant to prevail on the third component of the Brady alysis,

the suppressed evidence must be material. See Stare v. Harris, 2004 WI 64, 15, 272 Wis. 24 80,

98, 680 N.W.2d 737 (citing Strickler v. Greene, 527 US. 263, 281-82 (1999). “The evidense is

material only if there is a reasonable probability that, had the evidence been disclosed 10 the

defense, the result of the proceeding would have been different” UnitedStatesv. Bagley, 473

USS. 667, 682 (1985).

98. In Kyles v. Whitey, 514 U.S. 419, 434 (1995), the Court noted, “[1Jhe question is

not whether the defendant would more likely than not have received a different verdict with the

evidence, but whether in its absence he received a fair trial, understood as a trial resuling in a

verdict worthy of confidence.” A “reasonable probability” is lower than a preponderance of

evidence standard. It is demonstrated where the defense shows that the failure “undermine(d)

confidence” in the conviction. Youngblood v. West Virginia, 547 US. 867, 869-70 (2006).

99. Mr. Avery's conviction for first degree intentional homicide was, in large part,

based on ial defense counsels unsuccessful efforts to name a third party Denny suspect that met

all of the Denny requirements. The Sowinski evidence meets the Denny requirements and mikes

Bobby a third party Denny suspect in the murder of Ms. Halbach. Also, the Sowinski evidence

meets the Denny requirementsofestablishing Bobby as having framed Mr. Avery for the murder

Bobby's possession of Ms. Halbach’s vehicle gave him access and opportunity to plant Mr.
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Avery's blood and DNA and to remove evidence from the vehicle and plant it in Mr. Avery's

bedroom (Ms. Halbach's Key) and bum barrel (Ms. Halbach’s electronic devices). The Sowinski

new and material evidence was suppressed when the Menitowoe Sheriff's Office filed to

disclose the November 6, 2005 10:28 p.m. audio recording pursuant to defense discovery

requests. The disclosure of the audio recording would have led to the identification of Mr:

Sowinski and the evidence he has provided which directly conneets Bobby to the murder and the

framingof Mr. Avery. (715:35-40). (App. 316-21). The Sowinski evidence is both material and

favorable to Mr. Avery's case.

100. The Sowinski evidence is material because it makes Bobby a third party Denny

suspect in the murder as well as the source of the planted evidence that was used to convict Mr.

Avery. The Sowinski evidence also impeaches Bobby's testimony and refutes the State’ theory

that Ms. Halbach’s RAV-4 never left the Avery property and that Mr. Avery was the last person 0

see Ms. Halbach alive. Further, “materially favorable” evidence not only includes exculpatory

evidence, but also evidence that is impeaching ofa prosecution witness. Bagley, 473 U.S. at 676.

Evidence tending to demonstrate the lackofcredibility ofa prosecution witness is material,

especially where the prosecution's case depends on the credibility of that witness. Giglio v

United States, 405 U.S. 150, 154-55 (1972)

101. Bobby was the State's primary witness against Mr. Avery at his trial. Duringhis

opening statement, prosecutor Kratz explicitly informed the jury of the significance of Bobby's

putative observations on the date of Ms. Halbach’s disappearance: “You are going to hear that

Bobby Dassey was the last person, the last citizen that will have sen Teresa Halbach alive.”

(696:104). (App. 322). Bobby testified that he observed Ms. Halbech's vehicle pull up in his

driveway at 2:30 p.m. on October 31, 2005. Bobby then observed Ms. Halbach exit her veticle

and start taking picturesofhis mom’s maroon van right in frontofhis trailer. Bobby testified that
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he observed Ms. Halbach walking towards the door of Mr. Avery's trailer. He testified that he

never saw her again after that. He then testified that he took a three- or four-minute shower and

then left bis trailer to go hunting. Bobby walked to his Chevy Blazer, which was parked between

the trailer and garage. He testified that as he walked to his vehicle, he observed Ms. Halbich's

vehicle sill parked in the driveway. He further testified thathedid not see Ms. Halbachor any

signs of her. (689:36-40). (App. 323-27).

102. Contrary to Bobby's trial testimony that Ms. Halbach was still on the Avery

property when Bobby left “to go bow-hunting,” Bryan, Bobby's brother, toldlawenforcement

that Bobby saw Ms. Halbach leave the Avery property on October 31, 2005. On November 6,

2005, special agents with the Wisconsin DOJ Division of Criminal Investigation interviewed

Bryan. When the investigators asked Bryan about the events of October 31, 2005, he told the

investigators that he was not at home during the day other than waking up and going to work. He

told the investigators the following:

Bryan said he heard from his mom and Steven that Halbach was only at their residence
about 5 minutes. He heard she just took the photo of the van and left. Bryan ssid the
investigators should also talk to his brother Bobby. because he saw her leave their
propery.

The State was in possessionof this repor at the time ofMr. Avery's trial. Despite knowing this

information, the State presented false testimony from Bobby. (630:28-29, 11/6/05 DCI report;

631:33-30; 63:5). (App. 328-37).

103. On October 16, 2017, Bryan provided current postconviction counsel with an

affidavit confirming that Bobby told him he saw Ms. Halbach leave the Avery property on

October 31,2005. In his affidavit, Bryan stated as follows:

On or about November 4, 2005, Tretumed to my mother’s trailer to retrieve some clohes,
and I had a conversation with my brother, Bobby, about Teresa Halbach. 1 distinctly
remember Bobby telling me, “Steven could not have killed her because I saw her leave.
the property on October 31, 2005.”

34



Case 2005CFO00381 Document 1065 Filed 08-152022 Page 40.0100

Bryan provided Mr. Avery’s current postconviction counsel with this affidavit after Mr. Avery's

second postconviction motion was filed and the circuit court ruled on it. (630:30-31, Affidavit of

Bryan Dassey) (App: 338-39).

104. The Appellate Court highlighted the importanceofthe Sowinski evidence when it

stated the following in its July 28, 2021 Opinion

“To admit evidence at trial that Dassey could have killed Halbach, Avery would hive had
10 provide some evidence at the pretrial Denny hearing directly connecting Dassey to the
crime. See State v. Scheidell, 227 Wis. 2d 285, 296, 395 N.W.2d 661 (1999) (evidence
that another party committed the crime may be admissible pursuant to Demy if the
defendant can show: (1) the third party's motive, (2) the third partys opportuty to
commit the crime, and (3) some evidence directly connecting the third party to the
crime). That Dassey possibly possessed violent pomographic images might have
conceivably satisfied a separate requirement, motive, but is insufficient in and of isef to
allow admission of third party liability evidence. Sec id. Avery failed to meetthe “direct
connection” requirement in his original Denny motion and has not presented additional
evidence on this point in Motion #4.

(Opinion, pgs. 40-41). (App. 160-61). While the Appellate Court determined that Mr. Averydid

not have sufficient evidence to meet the Denny requirements to admit evidence at trial that

Bobby could have killed Ms. Halbach, it also advised that the Sowinski evidence could be that

missing “direct connection.” (Opinion, pg. 41, note 26). (App. 161).

105. Because the Sowinski evidence was suppressed, trial defense counsel was ot able

0 establish Bobby as a third party Denny suspect or impeach Bobby's trial testimony as the

State's primary witness. As a result, Mr. Avery did not receive a far trial. Mr. Avery bad a

constitutionally guaranteed right to present a complete defense to the charges against him,

Holmes v. South Carolina, S47 US. 319, 324 (2006); State v. Pulizzano, 155 Wis. 2d 633, 645,

456 N.W.2d 325 (1990), citing Chambers v. Mississippi, 410 U.S. 284, 294-95 (1973).

106. Prior to the discoveryofthe Sowinski evidence, the Appellate Court stud that

impeaching Bobby would not have undermined the cumulative effectof the “significant forensic
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(and other) evidence implicating Avery ina crime committed on his property.” (Opinion, pg. 42

68). (AP. 162). However, the discovery of the Sowinski evidence, transforms this evidence

from “implicating” Mr. Avery to implicating Bobby in the murder and planting evidence to flame

Mr. Avery. Even if this Court determines that the evidence “implicating” Ms. Avery remains

significant, it is unconstitutional to refuse (0 allow a defendant to present a defense simply

because the evidence against him is overwhelming. State v. Wilson, 2015 WI 48, $61, 362 Wis.

24193, 220, 864 N.W.2d 52. Becauseof the existenceofthe new Sowinski evidence, Mr Avery

must be allowed to present a defense based upon it

107. A reasonable probability ofa different result exists if the suppressed information

undermines confidence in the verdict. Kyles, S14 U.S. at 434. The suppressedSowinski call

undermines confidence in Mr. Avery's verdict. Is disclosure would have led to the discovery of

the Sowinski evidence, which establishes Bobby as a third party Denny suspect in both the

murder and plantingofevidence to frame Ms. Avery. It also impeaches Bobby's trial testimony

which he fabricated in order to exculpate himself and frame Mr. Avery for the murder of Ms.

Halbach,

Mr. Avery is not procedurally barredfrom raising his Brady claim

108. A motion for relief under § 974.06 "is & partof the original criminal action...

and may be made at any time.” Wis. Stat. § 974.06(2). However, a defendant must meet certain

requirements:

All grounds for relief available to a person under this section must be raised in is or her
original, supplemental or amended motion. Any ground finally adjudicated or noi so
raised, or knowingly, voluntarily and intelligently waived in the proceeding that rsulted
in the conviction or sentence or in any other proceeding the person has taken to secure
relief may not be the basis fora subsequent motion, unless the court finds a ground for

reliefasserted whichforsufficientreasonwasnot assertedorwasinadequatelyraisedin
he original, supplementalor amended motion,
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Wis. Stat. § 974.06(4) (emphasis added); Stare v Allen, 2010 WI 89,923, 328 Wis. 24 1, 12-13,

786 N.W2d 124.

109. In State v. Escalona-Naranjo, 185 Wis. 24 168, 185-86, 517 N.W.2d 157, 164

(1994), the Wisconsin Supreme Court held that any claim that could have been raised an dircet

appeal or in a previous Wis. Stat. § 974.06 (1999-2000) postconviction motion is bard from

being raised in a subsequent § 974.06 postconviction motion, absenta sufficient reason. 1. 15.

The Escalona-Naranjo doctrine provides that a ground for relief raised by the defendsnt in a

ater-filed § 974.06 motion may be summarily denied by the rial court initsdiscretion, without a

decision on the meritsof the claim, if the ground forrelief could have and should have been

raised in the original, supplemental, or amended § 974.06 motion.

110. In the context ofa § 974.06 mation, the defendant must describe, with specificity,

his or her “sufficient reason” for failing to raise the claim in any earlierproceeding—tha i, the

defendant must show why his or her claim is not procedurally barred under § 974.06(4). See

State v. Romero-Georgana, 2014 WI 83, $37, 360 Wis. 24 522, 543, 849 N.W.2d 668.

11. On April 12, 2021, Mr. Avery filed the Sowinski motion to stay his appeal and

remand for evaluation of a new claim. The Appellate Court determined that “the circuit court

should resolve on a standalone basis” the Sowinski motion “through a new Wis. Stat. § 974.06

motion.” (Opinion, pe. 46, % 77). (App. 16). The Appellate Court also stated that “[plursuant to

Escalona-Naranjo, Avery will need to demonstrate why he could not have previously raised his

claim, including in his June 2017 motion, before the merits can be reached.” (Opinion, pg. 47, ¢

78). (App. 167).

112. Current postconviction counsel could not have brought the Sowinski motion filed

with the Appellate Court prior to April 12, 2021 and the current motion prior to May of 2022.

Therefore the motions could not have been filed in any prior proceeding, including the fing of
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the June 2017 second postconviction motion. The Sowinski evidence relayed by Mr. Sowinski to

the Manitowoc Sherifi’s Office was never provided to Mr. Avery's prior counsel by the State.

‘The Sowinski evidence was only discovered by Mr. Avery's current postconviction counsel after

being alerted to its existence by Mr. Sowinski in December of 2020. Current postconviction

counsel had to then thoroughly investigate and corroborate Mr. Sowinski and the Sowinski

evidence. As Paragraph 83 above illustrates, Mr. Avery's current postconviction counsel was

diligent in investigating and corroborating Mr. Sowinski and the Sowinski evidence.

113. The Sowinski evidence provided to the Manitowoe Sherif’s Office on Nosember

6, 2005 was unknown to Mr. Avery and undiscoverable at the time of Mr. Avery's 2017

postconviction motion, 2013 postconviction motion, direct appeal, and 2007 trial. It could not

have been known or discovered by Mr. Avery because Mr. Sowinski had not come forward to

Mr. Avery’s current postconviction counsel until April of 2021 and the State had suppressed the

audio recording of his November 6, 2005 phone call to the Manitowoc Sherifi’s Office reporting

his observations on November 5, 2005.

114. Therefore, the Sowinski evidence was unknown at the time of Mr. Avery's

conviction; was not discoverable by reasonable diligence, and was not under the control or

knowledge of Mr. Avery at any time prior to Mr. Sowinski contacting Mr. Avery's cument

postconviction counsel in Decemberof2020.

1S. It is axiomatic that the discovery of a Brady violation subsequent to filing a

motion pursuant to § 974.02 (or§ 974.06) constitutes a sufficient reason for failing (0 rise the

issue in a prior motion. See State v. Allen, 2010 WI 89, 9644, 81, 328 Wis. 24 1, 21, 786 X.W.24

124 (noting a defendant's unawareness of the legal basis of his claim may constitute @ sufficient

reason in satisfactionof§ 974.06): see also State ex rel. Kyles v. Pollard, 2014 W138, 954,354

38
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Wis. 2d 626, 648, 847 N.W.2d 805 (the defendant's unawarenessofthe factual basis ofhis claim

wes “inextricably intertwined” with the legal basisofhis claim)

116. Even if the court determines there is not a Bradyviolation, the Sowinski evidence

qualifies as newly discovered evidence as described above. Mr. Avery has a sufficient reeson for

ot having brought forth the newly discovered evidence (see fia, Argument IT) because Ms

Avery did not know and could not have known about the Sowinski evidence until Mr. Sowinski

came forward in December of 2020 after Mr. Avery's appeal was pending. See Williams

Taylor, 529 U.S. 420, 442 (2000).

117. Therefore, this Court should find that Mr. Avery is not procedurally barred fiom

raising his newly discovered evidence claim or his new Brady claim regarding the Sowinski

evidence

IL. ASECOND BRADY VIOLATION RE HALBACH'S RAV-4

118. Kevin Rahmlow (Mr. Rahmlow”) came forth to Mr. Avery's curent

postconviction counsel with new information in July of 2017. Mr. Rahmlow provided an

affidavit and supplemental affidavit to current postconviction counsel. Because Mr. Avery's

second postconviction motion was filed in June of 2017, these affidavits were filed in Mr.

Avery's motion to reconsider the circuit court's October 2017 ruling denying his second

postconviction motion. (630:18; 634:2-7). (App. 340-51).

19. In Mr. Rahmlow’s affidavits, Mr. Rahmlow described observing Ms. Halbach's

RAV-4 parked a the tumaround at STH 147 and the East Twin River Bridge on November 3 and

4, 2005. Mr. Rahmlow describes, in his affidavit, reporting his observation to a Manitowoc

Sherifi’s deputy he encountered on November 4, 2005 at the Cenex station on STH 147 in

Mishicot. No law enforcement report was ever generated by this Manitowoc Sherifl’s deputy

memorializing the conversation between Mr. Rahmlow and this deputy.
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120. Mr. Rahmlow’s observationofMs. Halbach's RAV-4 on November3 and 4, 2005

is material to trial defense counsel's theory that evidence was planted to frame Mr. Avery. Ifthe

RAV-4 was spotted at the tumaround on Highway 147 on November 3 and 4, 2005, then it must

have been moved and planted on the Avery property before it was discovered on Novenber 5,

2005. Clearly, this information supports trial defense counsel's theory that the RAV-4 was

planted on the Avery salvage yard before it was discovered there on November 5, 2005. Mr.

Rahmlow’s observations, on November 3 and 4, 2005,of the Halbach vehicle at the tumahout oft

of STH 147 is cormoborative of Mr. Sowinski's observationofthe RAV-4 being pushed down

Avery Road, which directly intersects STH 147, in the early morning hoursof November5.

2005. Both witnesses support trial defense counsels theory that the RAV=4 was planted.

121. Prosecutor Kratz admitted in his closing that the RAV-4 “couldn't be driven info

that property unless somebody knew that property. .. * (715:54). (App. 352). The only other

evidence presented by the State that the RAV-4 never left the Avery property after October 31,

2005, was Bobby's testimony that the RAV-4 was stil present when he left the Avery property at

2:45 pm. (697:44). (App. 353).

122. Trial defense counsel had no evidence from witnesses that the RAV-4 was planted

and simply argued in the closing that there were “lots of ways fo get in and. .. fo someone to

plant the vehicle.” (715:182). (App. 354)

Mr. Avery is not procedurally barredfrom raising his Brady claim

123. In the Appellate Court's July 2021 Opinion, the Appellate Court noted that in Mr

Avery's motion for reconsideration, he raised the issue that “the State withheld evidence that

Halbach’s vehicle was seen on the street days after her disappearance.” (Opinion. pg. 3. note

18). (App. 153). The Appellate Court declined ruling on the issue but advised the following:

a0
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Neither we nor the circuit court have squarely considered whether these claims areprocedurally barred under Escalona-Naranjo or whether Avery pied sufficient materialfacts entitling him to a hearing (although our analysis overlaps with the former inquiry).Such consideration would have to come on a separately filed WIS. STAT. § 974.06motion, and we express no opinion as io whether such claims would be barred in theevent such a motion is filed.

(dy
124. Clearly, current postconviction counsel could not have included Mr. Rahmlow’s

affidavits in ts Jun 7, 2017 filing onbehalf of Mr. Avery since Mr. Rahmlow had notyet come
forward with evidence that establishes a Brady violation. (630:18-23). There is no way that Mr.
Rahmlow could have been discovered by prior defense counsel o current postconviction counsel
because no law enforcement reports were prepared about his conversation with the Manitowoc
sheriff deputy, nor did he appear in any other law enforcement reports in the Halbach murder
investigation. He had never been a customer at the Avery Salvage Yard, and he had no
connection to the family besides being acquainted with Mr. Tadych's brother.

125. Mr. Avery was unable to discover the Brady violation with reasonable diligence
prior 10 the filingofhis second postconviction motion in Juneof 2017 because Mr. Rahmiow did
not come forward to Mr. Avery's counsel unil after Juneof 2017. He came forward in July of
2017. Tt would be impossible for Mr. Avery to have raised his Brady claim without Mr. Rahmlow
first coming forward to current post-conviction counsel.

126. Therefore, Mr. Averyhas asufficient reason for not raising this issue previously
pursuant 0 Escalona-Naranjo.

IN THE ALTERNATIVE,MR, AVERY ISEN NEW INTHE
INTERES STICE PURSUANTTO WIS, 15

127. Alternatively, Mr. Avery is entitled to a new tial in the interestofjustice. Ifthis
Court were to conclude that his new evidence warrants a new trial in the interest of justice, this

a
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Court need not resolve whether the new evidence satisfies the test for granting a ne tial based

upon newly discovered evidence.

128. Wis. Stat. § 805.15(1) establishes that the standard for grantinga new tial under

circumstances such as these, is whether this new trial would advance the interest of jusce: “A

party may move to set aside a verdict and fora new trial because of errors in the tial, or because

the verdict is contrary to law of the weight of evidence, or because of excessive or inadequate

damages, or because of newly-discovered evidence, or in the interestof justice.” (§ 80515(1)

(emphasis added)

129. Courts may granta new trial in the interestof justice whenever, ther: (1)the real

controversy was not fully tried, or (2) it is probable that justice was for any reason miscarried.

State. Hicks, 202 Wis. 24 150, 159-60, 549 N.W.2d 435 (1996). In the first circumstance, when

the real controversy has not been fully tried, the court may grant a new trial without considering

‘whether the outcome would probablybedifferent on retrial. Jd. at 160.

130. The Wisconsin Supreme Court has established that new evidence can provide the

basis for a new trial in the interest of justice. In Stare v. Armstrong, the court ordered a new tial

in the interest of justice because new DNA tests established that biological evidence asserted by

the State at trial as having come from Armstrong could riot have come from him. 2005 WI 119,

283 Wis. 2d 639, 700 N.W.2d 98. Because “the jury was not given an opportunity to hear

important testimony that bore on an important issue in the case,” the court found that “the real

controversy was not fully tried” and thus ordered a new trial. Id. au§ 181; see also Hicks, 202

‘Wis. 2d at 161, 40 (a new trial was necessary in the interest of justice because the jury did not

hear important DNA evidence and heard evidence which was later show to be inconsistent with

the DNA evidence). Similarly, in Garcia v. State, the court orderedanew trialbecauseall of the

material evidence was not presented to the jury, and “the integrity of our system... should

a
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afford a jury the opportunity 10 hear and evaluate the evidence .... 73 Wis. 2d651, 6:2, 245

N.W.2d 654, 654 (1976),

131. As argued above the new Sowinski and Rahmlow evidence is material, and needs

to be presented to a jury. The evidence refutes the State's theory that there were no thd party

suspects and no evidence was planted to frame Mr. Avery. The jury never heard this evidence

and heard evidence that has now been refuted by this new evidence.

AN EVIDENTIARY HEARING IS REQUIRED

132. “(Tih circuit court must hold a hearing when the defendant has made alegally

sufficient postconviction motion, and has the discretion to grant or deny an evidentiary bearing

even when the postconviction motion is legally insufficient” Sate v Allen, 2004 WI 106. 912,

274 Wis. 2d 568, 579, 682 N.W.2d 433, 438.

133. The Wisconsin Supreme Court in State v Allen determined that a motion contains

sufficient material facts, for an evidentiary hearing, if it includes, “the name of the witness

(who), the reason the witness is important (why, how), and facts that can be proven (what, where,

when)... and would entitleadefendant toahearing.” id. § 24, 586, 442.

134. Mr. Avery has sufficiently pled the name of the witness (Mr. Sowinski) and the

reason Mr. Sowinski is important (he provides evidence material and favorable to Mr. Avery by

directly connecting Bobby to the Halbach murderas a third party suspect and connecting Bobby

to planting evidence to frame Mr. Avery). All comoborating materials have been idenified,

attached and incorporated into this motion (affidavits, law enforcement reports, trial testimony).

These corroborating materials demonstrate that Bobby is a third party Denny suspect because he

had motive, opportunity, and is directly linked to Ms. Halbach’s murder. Additionally, he is a

Denny suspect who is directly linked to planting evidence to frame Mr. Avery byhavingaccess

a
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10 key evidence of the crime becauseofhis possessionof the Halbach vehicle. Additionally. a

new Brady violation has been identified as described previously in this motion. See. I. § 79-126,

135. Similarly, Mr. Avery has sufficiently plead the name of the witness (Mr.

Rahmlow) and the reason Mr. Rahmlow is important (he provided evidence material and

favorable to Mr. Avery that refutes the State’s theory and impeaches Bobby that the Halbach

vehicle never let the Avery property). Also, Mr. Rahmlow describes a new Brady violation. A

law enforcement report was never made of Mr. Rahmlow’s conversation with a Manitowoe

Sheriff"s deputy on November 4, 2005 about Rahmlow spotting the RAV-4 ina location away

from the Avery property. If trial defense counsel had had this information they would have been

able to refute the State’s theory and impeach Bobby.

136. The Sowinski and Rahmlow evidence would have been material and favorable to

ial defense counsel because it would have undermined confidence in the verdict. Ayles v

Whitley, $14 U.S. 419, 434 (1995); Youngbloodv. West Virginia, 547 U.S. 867, 869-70 2006).

Because of the suppression of this evidence, Mr. Avery did not receive a fair rial. Mr. Avery had

a constitutionally guaranteed right to present a complete defense to the charges agains him.

Holmes x. South Carolina, 547 U.S. 319, 324 (2006); State v. Pulizzano, 155 Wis. 2d 633, 645,

456 N.W.2d 325 (1990), citing Chambers v. Mississippi, 410 US. 284, 294-95 (1973).

137. 1 this Court is disinclined to believe the Sowinski or Rahmlow new evidence, the

Court must hold a hearing before making any credibility determinations. See Stare v Allen. 2004

WI 106, at 12, 274 Wis.2d S68, 682 N.W.2d 433 (citing State v. Leitner, 2001 WI App 172,

34, 247 Wis. 2d 195, 633 N.W.2d 207 (holding that when credibility is an issue, it is best

resolved by live testimony).

“



Case 2005CFO000S1 Document 1085 Fld 05-16:2022 Page 3001100

CONCLUSION

Me. Avery respectfully requests tha this Court grant him one of th following alemate

remedies: (1) order the State to file a response to th third Motion for Postconviction Relief,

andlor gran an evidentiary hearing; (2) grant this Motion for Postconviction Relief by orderinga

new tral; (3) grant th requestedreli and grant any and al relief this Court deems approprise.

Dated this 16th dayof August, 2022.

Respectfully Submited,

KATHLEEN T. ZELLNER
Admitted Pro Hac Vice
IL Bar No. 6184574
Kathleen T. Zellner& Associates, PC.
4580 Weaver Parkway, Suite 204
Warrenville, IL 60555
Teiephone: (630) 953-1212
Email: attomeys@zelinerlawoffices.com

STEVENGRICHARDS
WIBar No. 1037545
(Local Counsel)
Everson & Richards, LLP
127 Main Street
Casco, Wisconsin 54205
Telephone: (920) 837-2653
Email: sgrlan@yahoocom
Attorneys for Peitoner
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Wisconsin DivisonofCriminal investigation Cea Roport =CasaiRoport Nomber: 05ATT8284

OnTuesday, Jue 6, 2006, at 204 pam, SIA ThornsJ. Fassberder and Invesigptor Mark Wicgert,
ofthe Cabovet Covey Sheeifs Departmen néervewed Brad A. Dassey, DOD 1101/1983. The
investigators madecontactwih Dassey at hi esbence, 1425 N 91%, #8, Mandows, WL. The
imestiaors rtf themselves to Dassey and Dasiey agreed 10 answer questors and be
accompanid the inestigators to Ivestpior Wages veick where the erview ook ph.

Dassey advisedbe i fal brotherswihBrendanDasseyandstated thatis le,PeeDacscy,
thei common Ger.

Dassey confimed that be had contacted the Dist Atorey regarding Barbara Janda havi.conacied hin sbout re-rmmitng ber compdee hard deve. Dassey advied tht Janda bod
contactedhimandasked him feveryting  gonsfom a rddrivewhen &re-formnted. Dassey
advisedthat Jandaactualyhad someone eb re-ormot&, bisDaseyadvisedbe dd otknowwho
did&Dasseyadvisedthe otcpersonre-formatiedhe compute bddeve forsometingfe $15.
‘and she didiikbeknowwhatbevasdog.

Dassey advisedaccording to Janda, investorscamsoutand tookbecconperabout aweek
afer she had i re-fomotied. Dasscy advied tt Jad tol him abe the investors taking he
compitr spproxiaely one week afer they had ken the comper. Dassey advied hat Janda
i ot elimwhatwasonbercomper

‘Dasteytoktheinvestorsdat hewot a iter 0teHaback's, Dasseyadvisedbe toldBrendan ~
about the ter hewrote jst ispast Seay. Dassey adviedthat Jandaakosaw thekt.

Dassey provided acopyofthe terhe wrote. Inte te,Dasey essenly expressed Bs
‘sympathy to them forUe ssofTeresaandwrote a pray or them.Inthe te,hewroe atbe
oot lke Brendan, Janda or Seven Avery.
Prior 1 conshulng the envio, SIA Fassbender provided Dassey with bis buskess cand. The
tevwasconchled at 218 pm.

At approximately 284 pm, SIA Fassbender received a tekphone cal fom Dasey.  Dassey
adviedthatbe nd spoken vi Janda o vy andfeoutwho re-fonrated eccomputer arddie.
Dasscy advised she toH him thst Michael J. Koroely gave hee phone savers of dvi to
ortact andthat Corel knowswh te individual was.Dasseyadvice that ateconchafing hiscal
with Jan,Jaccated bckandaskedwhy bewantedto know.

Atapprosinuicly 301 pm, Dassey aga ekpboned SIA Fassbender. Dasoy advied vst he id
contacted Comel, whosa hat he refered Janda to Mivaskee PC.

Note ge
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Wisconsin Divison of rimin Investigation Cass Raport
CasaRaport Number: (64776204

On Frey, Apel 21, 2006, pura to search wars, STA Thomas J. Fassbender and Ivestigtor
Maik Wieger,ofthe Cabanet Count Sherf's Deparmet seized a personal computer CPU and 12
CDRsfomte residenceofBarbara Janda.

On Satay,Apel 22, 200, SIA Fassbender tanserd sad ke to Detective Mike Vel, ofthe
Grand Chute Pole Departmntfr forensics examin.

On Thursday, May 11, 2006, Detective Velie retumed sad ems to S/A Fassbender or sibsequent
rium to Barbara Janda. SIA Fassbender subsequent recived fom Detective Velie materi
pertaining to his computer nabs ofthe hard dee and CD-R's. Th inched merous fad copy
Pagesof tan message comersations rom th hard dive and a CD (kd "Dasseys Comper,
FalReport, Investigative Copy." TheCD conlabed Formationon webssad imagesfom he
Harddrive. Ako provided by Det. Veli were 6 DVDHR' cotabinga copy ofhe bude. SA.

Fessbende examinedth ems receivedandmade the lowing abserators:

Gn Ecbnacy 26, 2006, there wasa stant message conversation between an dividual, ui Ue
screnram: “niger,” beleved to be Brendan Dasey, nd an dividual ugthe screen name
“pickupmyhandbreak my fingersandwhenthey fel ua Ltyouknow vlseream nd Fi
outof breath (Dara 6iian6495269747, belived to be Danny Fabia). During sad conversation,
Fabian askedDasswhydetcetes warked to spes th Fabsbrother and Dassey sated ey
itvared 0ackHe whyDassey waslosing weigh.
OnFebruary 28, 2006,therewas an tan messageconversation between Dassey and an divin!
sing he screen rime ota ake i fo esven© go eovgh hl” covenants 091495196),
bebeved tobeEm,arecent grindof Dassey'. Digsadconversation,Endy asked “Doyou
thik bo guity?” Dassey responded, “Ya Yea,” Edy then asked, “Why doyou”and Dassey
responded, 1 don't know enough to say”
OnMarch 4, 2006, ters was anstatmessage conversation beten anndivideal usr Dissey's

screnraeof‘nigerwho Henifed threches as “Brendan's mom” ax te person wing
0 screen me, “EMILY, believed to bo Emily. Dring said conversation, Edy advised st ber

mother doesn't van her1 be invobed wih tis and she spoogirs or Gat. Barbara Janda
responded, “He's ota bad person is nck
On February 28, 2006, tere was an rant messagecomersationbetween Dassey nd an vial
using he seen ram, je mfeicebiches, biches every where ook Uere i ches!1
ove 1 10 delhl” (super_boty 6924154345921), beleved to be Travis Fabian. Dung sad
conversation, Dassey asked Fab fhe thought Steven vas gay and Fabian tesponded, uk.”(Bx

Norte Pug |.
Thisdocument cortains oihar ecommondations ro conclusions of ho Dison o Cinesigan. 15 19 poprtyof1 Dhson, ndound0yuracy. 1 cortontsom ot 90
badatside yout agony.
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dot know), 5.” Fabian then asked Dass fe £4 Averywas gy. Dass responded, “Ya
Eni asked that to me”. Falban asked what Dasscy sad and Dassy wot, Yo," nd “Yeu”.
Fabien repeated, “Yousaed Ya i's gly.
On February 28, 2006, thecewas an stant message conversationbetween Dass adan iil
sig hescreenre,“Finds is ong st ove, iat you wishyou' beab 10overcom,”
(vighssangel-2006173960984), beleved to be Mari Avery. Durkg ui comersaion, Dassey
asked Maris Avery fshe thoughStevenwas guly andMaris Avery responded, “Vetyes yesycs
365 yeys ry’. Dass thenwot, “So do Low ofthe evidence hey go”
In reviewing the images contained on the disc marked ral report, /A, Fassbender made the
lowing cbservators:

Photographs ofboth Teresa Habachand Steven Averywith an apparent dat ofApe 18,2006.
There were manetous images of mals, both male and fm, to bbe pomogaphy. Tho
porogaphy inchded both beeroseal,hormseaal and bestaly. Thre vers images depitng
bondage, as wellas possbl torture and pin. There were botxt imageswilhthe nun, “Bi”.
There were images depitg pote you Rmaks, o hkde an Fant deRcatig There were
aesof mes to vars, 0 clade a dcapisted head, badly eed and bodied body, a
bloodybeadinp, and amatedbody:
ThedborocsedfomDetective Vel, as wel astehardcopypassofinfantmessage
comersaorswere mabiabed in /A Fassbender's possesion

Norte pae1
isdocumntcontains etter commendationsre onlusionsof he iinofrninInstigolon. 113thproperyofUns ison, and eared 0 yoursgorey. 15 colons01 obo
tide utid yout00
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STATE OF WISCONSIN : CIRCUIT COURT: MANITOWOC COUNTY

STATE OF WISCONSIN, )

Plaintiff, ;
) Case No. 05-CF-381

- ) Honorable Judge Angela Sukiewicz,
STEVEN A. AVERY, ) Judge Presiding

Defendant }

AFFIDAVIT OF STEVEN KIRBY

Now comes your affiant, Steven Kirby, and under oath hereby states as follows:

1. Your affiant is of legal majority and can truthfully and competently testify to the matters

contained herein based upon my personal knowledge. The factual statements herein are:

true and correct to the bestof my knowledge, information, and belief. Your affian is of

sound mind and is not taking any medication nor has your affiant ingested any alcohol that

would impair youraffiant’s memoryofthe facts stated in this affidavit.

2. Your affiant is the Chairman of Edward R. Kirby & Associates, Inc., a professional

investigations fim located in Elmhurst, llinois. Your affiant is a private investigator,

licensed in Ilinois and Wisconsin, with over forty years’ experience. I have worked with

Kathleen T. Zellner & Associates, P.C., on numerous cases in the past.

3. On February16,2022, youraffiant interviewed MichaelOsmunsonoutsideof his residence

a1 955 Main Street, Mishicot. Jim Kirby was also present and witnessed the interview and

Osmunson’s responses.

4. Your affiant asked him if he ever helped Bobby Dassey push a car down the road leading

to the Avery Salvage yard. He replied, “I don’t recall” Your affiant then asked himifby
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November of 2005 but just forgot if he did. He replied, “I don't remember.” At the

conclusion ofthe interview you affan ok him hat your affant wanted o be se that
He was not denying ever pushin ca with Dass wands the Avery property butt he
just couldn't recall if he didordid not. For the third time replied, “I don't recall.”

5. In regard to the phone calls on October 31, 2005 to and from Bobby Dassey's phone

‘number, he said he did't recall making or receiving calls from Dassey that morning. When

he was shown the print outof the message units, he said that 920-973-0514 was his sumber

02005 and recognized 920-973-1742 as Bobby Dassey's number. He sated that te carly
‘morning call could have been about hunting but he didn't know for sure. When askedif he

‘went hunting with Bobby that day he said that he didn't as he took his brother trick or

treating. When asked about he multiple calls 0 and from Bobby Dassey betwen 3:36
PM. and 6:02 PM, on 1031/05 he sid that he coubd’s explain thes othe tan tht
“Bobby often doesn’t answer his own phone.”

FURTHER AFFIANT SAYETH NAUGHT

Steven Kirby Jd
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STATE OF WISCONSIN: CIRCUIT COURT: MANITOWOC COUNTY

STATE OF WISCONSIN, )

Plaintiff, )
) Case No. 05-CF-381

" ) Honorable Judge Angela Sutkiewicz,
STEVEN A. AVERY, ) Judge Presiding

Defendant. }

AFFIDAVIT OF JAMES R. KIRBY

Now comes your affiant, James R. Kirby, and under oath hereby states as follows:

1. Your affiantisof legal majority and can truthfully and competently testify to the matters

contained herin based upon my personal knowledge. The factual statements hereinare true

and corteet 0 the best of my knowledge, information, and belief. Your affiant is ofsound

mind nor has your affiant ingested any alcohol that would impair your affiant’s memory of

the facts stated in this affidavit

2. Your affiant is the president of Edward R. Kirby & Associates, Inc., a professional

investigations firm located in Elmhurst, linois. Your affiant is a licensed private

investigator and have been licensed since 1988. Your affiant is currently licensedin Illinois

and Wisconsin.

3. On March 20, 2018, your affiant submitted a Public Records Request to the Manitowoc.

‘County SherifPs Office which read: seeking any non-911 recordings in your possession of

incoming phone calls to the Manitowoc County Joint Dispatch Center from/on November

3.2005 and November 5. 2005.
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4. Your affiant subsequently received a package in the mail from the Manitowoc County

‘SherifF’s Office, which included two CDs and a letter dated April 12, 2018 addressad to me.

signed by Larry Ledvina, Deputy Inspector, Manitowoe County Sherif Office stating:

We havereceivedandreviewed your request for any non (911) recordingsinyour.
possession of incoming calls 10 the Manitowoc County Joint Dispatch Center
JSrom/on November 3, 2005 and November 5, 2005. The dates in question are
outside of our recording system storage. Bul in the timeframe you requested
recording for, copies were made of this timeframe due io a different records request
and we therefore have someofthese recordings. The recordings we have are just
recordings. They are date rangeofrecordings. They are not broken down by date
and time. | have two CDs enclosed that are responsive 1o your request

Phone umber 683-4201 dated 2005 1103-1105
Phone number 683-4202 dated 2005 1103-1112

5. These CDs were delivcred to the office of Kathleen T. Zellner subsequent to your affiant
receiving them

6 On March 15, 2022, Investigator Katherine McGovernofyour affiant’s office submited three
‘public records requested to the Manitowos County Sherif’s Office. The frst request sought
copies of any non 911 recordings in your possession of incoming telephone calls to the

Manitowoc County Sheriff's Joint Dispatch Center between the datesofNovember 3, 2005 at

12:01 AM through November 9, 2005 at 11:59 PM. The second request sought copies of

incoming and ougoing telephone call logs ofthe recorded Manitowoc County Sheriff's Joint
Dispatch calls between the dates of November 3, 2005 12:01 AM through November 9. 2005

11:59 PM that relate to the Teresa Halbach investigation. Information should include date.
sime and telephone numbers involved in the calls. The third request sought copiesof audio

recordings of incoming and ouigoing calls and/or radio dispatches between the dates of
November 3, 2005 12:01PMthrough November 9, 2005 11:59 PM that relate 10 the Teresa

Halbach investigation.

2
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7. On April 18, 2022. Katherine McGovern from your affiant’s office reccived an canal from

Amanda Mathicbeofthe Manitowoc County Sherif’s Office regarding these requests. In this

email, Amanda Mathicbe replied that she was updating Ms. McGovern regarding her requests

of copies of incoming/outgoing telephone call logs, she responded that these records do not

exist.

8. In reference to the request for copies of audio recordings of incoming and outgoing phone

calls, she atiached an invoice in the amount of $360.00 for these records. She requested your

affiant’s office remit payment so that she may begin working on copying these records. Your

affiant’soffice subsequently paid the invoice for the requested amount.

9. On May 3, 2022 your affiant’s office received thirty-five CDs marked as containing audio

recordings from the Manitowoc County SherifP's Office. On May 3, 2022, your affiant

delivered the 35 CDs to the office of Kathleen T. Zellner.

10. A recording ofa phone call from November 6, 2005 at 10:28 p.m., which was contained within

one of the 35 CDs produced from your affiant’s second Public Records Request, was.

discovered by your affiant and the office of Kathleen T. Zellner. Your affiant listened to this

call.

11. Your affiant listencd to the two CDs produced to your affiant after your affiants first Public

Records Request to the Manitowoe County Sheriffs Office in March of 2018.

12.The recording of the November 6, 2005 phone call in which Mr. Sowinski’s ice was

identified was not in the initial discs provided to your affiant following your affian’s March

20, 2018 Public Records Request.

3
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STATE OF WISCONSIN : CIRCUIT COURT : MANITOWOC COUNTY

STATE OF WISCONSIN, )

) Case No. 05-CF-381
- ) Honorable Judge Angela Sutkiovicz,

STEVEN A. AVERY, ) Judge Presiding,
Defondans }

AFFIDAVIT OF DEVON NOVAK

Now comes your affant, Devon Novak, and under oath hereby states as follows:
1. Lam of legal majority and can truthfully and competently testify to the matters contained

herein based upon my personal knowledge. The factual statements herein are te and
correct to the bastofmy knowledge, information,and belief. Lamofsound mind ard [am
not taking any medication nor have I ingested any alcohol that would impair my memory
ofthe facts stated in this affidavit.

2. 1have resided in Manitowoc, Wisconsin for over 17 sears.

3.102005, [was na relationship with Thomas Sowinski and residing with Thomas Sowinski
and his son a 4221 Highway R, Manitowo, Wisconsin

4. Around the time that it became known that Teresa Halbach was missing, Thomas Sowinski
providedmewith informationofan unusual nature relating to the case. One morning, aftr
his paper route delivery, during the week that Ms. Halbach disappeared, Mr. Sowinski told

me the following event had occurred: He had ben deliveringpapers,and he saw two men
pushinga car down a road. The men gave him diry looks. Later, while watching th news,
Mr. Sowinski saw Ms. Halbach's car and realized it was the same car that the men were

pushingdown a road. al]
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5. Thomas Sowinski reported what he told me about the incident to the Manitowoc County

Sheriff's Department. 1 know that he called them because cither I was there when he.

reported it or he reported making the call to me immediately aftermakingthe call,

6. On August 62022, I spoke to Steven Kirby, an investigator on behalf of Steven Avery. .

Mr. Kirby asked me to listen to a voicemail recording of a cll between a woman named

Carla from Manitowoc County SherifP's Department and a male calling in to speak to

someone about the Teresa Halbach case. Mr. Kirby asked me if recognized the voice of

the male on the phone in the recorded call, and I recognized that the male in the call was

Thomas Sowinski. (Attached and incorporated herein as Group Exhibit “A” is the phone

call and a transcriptofthe phone call).

7. Nothing has been promised or given to me in exchange for this affidavit.

FURTHER AFFIANT SAYETH NAUGHT

Devon Novak

State of Wisconsin
CountyofAMAu)cowor.

Subscribed and swom before me BERNARDR STANGEL
this_£™ day ofAvGosa” 2022. ey

Notary » 2 5

My Commission Expires:
ATVYE 28,5056
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TranserptofPhoneCall

MCSD Manitowoc County Sherif’s Department. ThisisCarla. Canhelp you?
Male  U.LL.L.I don'tknow 1. if t'sgood infornation...vad information. Whodo alkto‘about hi... he girl who is missingfrom Hiller,
MCSD. Ian have you speak with ny shift commander. Can youholdon a moment?
Male Thankyou
Mes Sure
MCSD (Unintelligibe)..I'm going 10 transfer you to the shift commander. You'll betalking with
Sgt. (incllgibe). Okey?
Male Thankyou
MCSD Okay.

(Call being transferred. Ringing)
Sgt (Unincelligibe)
MCSD. Scott, when1hang up t's a maronthe phone who thinkshe has some maybeme ead,He wants to speak with somebody on the cas.
Sg Aight.
(Bndofcall
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STATE OF WISCONSIN: CIRCUIT COURT : MANITOWOC COUNTY

STATE OF WISCONSIN, )

Plainiff, ;
) Case No. 05-CF-381

" ) Honorable Judge Angela Sutkiewicz,
STEVEN A. AVERY, ) Judge Presiding

Po ;
AFFIDAVIT OF THOMAS SOWINSKI

Now comes your affiant, Thomas Sowinski, and under oath hereby states as follows:

1. Tam of legal majority and can truthfully and competently testify to the matters contsined

herein based upon my personal knowledge. The factual statements herein are trae and

correct to the bestof my knowledge, information, and belief. Iamofsound mind and|am

not aking any medication nor have I ingested any alcohol that would impair my memory

of the facts stated in this affidavit.

2. Tresided in Manitowoc, Wisconsin for over 20 years.

3. [mistakenly stated in 7ofmy prior affidavit filed with the appellate court that I contacted

“Avery's trial attomeys to inform themofwhat I saw.” My prior affidavit is attached and

incorporated herein as “Exhibit A.”

4. After reviewing materials, my recollection was refreshed thatIdid not actually contact Mr

Avery's trial defense counsel, Mr. Buting and Mr. Strang. I realized after looking though

my emails that rather than contacting Mr. Avery's trial attomeys, I had contacted the

Innocence Project in New York and I never heard back. My email to Innocence Project is

attached herein as “Exhibit B.” r—
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5. 1 met with Investigator Steven Kirby for Mr. Avery's postconviction counsel on August

£2022. He played a phone call recording to me (Attached and incorporated herein as

“Exhibit Cis the transcript and recording). | recognize my voice on the phone call made

10 the Manitowoc Sheriff's Office, which I described inmy prior affidavit (Ex. A).

6. After listening to the first part of my call to the MSO, I refreshed my recollection that a

woman answered the phone, and that she transferred me to a male officer. | then provided

the information sated in my prior affidavit, | mistakenly recalled in my prior affidavit (§

6) that 1 had only spoken to a female officer, but after my recollection was refreshed by

listening to a recording of the first part of my call, I realized that T also spoke to a male:

officer.

7. Nothing has been promisedorgiven to me in exchange for this affidavit.

FURTHER AFFIANT SAYETH NAUGHT

Lor Suda
“Thomas Sowinski

StateofWisconsin
Countyof nig zu

Subscribed and sworn before me
this _¢_ day of Ae, 1-202.

T BERNARDR STaNGELoo 0 stayuiya of Wisconsin
Sar IHR
Notary Public, 7

My Commission Expires:
T9628 024
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Taanseriotof Phone Call

MCSD. Manitowoc County Sherif's Department. This is Carla. Can Lhelp you?
Male Uh...L.L.. don't koowif1... ’sgood iformion...sad information. Whodolalk 0about this... the girl whoismissingfrom Hilbert.
MCSD 1 an haveyou speak with my shiftcommander. Canyou hold on a moment?
Male Thank you
MCSD Sure
MCSD (Unintllgibl)...I'm going to transfer you tothe shift commander. You'llbetaling withSet. (unintelligible). Okay?
Male Thankyou.
MCSD Okay.
(Cll being transferred. Ringing)
Sgt. (Unimelligible)
MCSD Scott, when angup t's a manon the phone who thinkshehassome maybe more leads.He wants to speak with somebody on he case.
Sgr Avigh /
(Endofcal)
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STATE OF WISCONSIN ~~ CIRCUITCOURT ~~ MANITOWOC COUNTY

STATE OF WISCONSIN,
Plaintif;,

v. Case No. 2005- CF-381

STEVEN A. AVERY,

Defendant.

AFFIDAVIT OF DEAN A. STRANG

1, Dean A. Strang, first duly sworn on oath, hereby state as follows:

1. Twas counsel with Jerome Buting for Steven Avery during much of

the pretrial phase, at trial, and at sentencing in this case, from spring 2006to June

2007.

2. I have reviewed Mr. Buting's affidavit of August 11, 2022. My

recollection and understanding comports with his as to everything that he

addresses in that affidavit. Within the scope of my personal knowledge, I agree

with and confirm his affidavit.

Dated this 12th day of August, 2022.

EXHIBIT Deff A. Stra
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Subscribed and sworn before me, the undersigned i,
Notary Public of the State of Wisconsin, PT,
this[Z day of August, 2022 £\OTARY %

2AA gpPUB SE- Di OR
: escy IEWES

Notary Public
State of Wisconsin

Mycommissionexpires: \S_©.0 css wed

|



STATEOF WISCONSIN ~~ CIRCUITCOURT~~ MANITOWOC COUNTY

STATE OF WISCONSIN,
Plainti;

v Case No. 2005- CF-381

STEVEN A. AVERY,

Defendant.

AFFIDAVIT OF DEAN A. STRANG

1, Dean A. Strang, first duly sworn on oath, hereby state as follows:

1. Twas counsel with Jerome Buting for Steven Avery during much of

the pretrial phase, at trial, and at sentencing in this case, from spring 2006 toJune

2007.

2. 1 have reviewed Mr. Buting's affidavit of August 11, 2022 My

recollection and understanding comports with his as to everything that he

addresses in that affidavit. Within the scope of my personal knowledge, I agree

with and confirm his affidavit.

Dated this 12th day of August, 2022.

Deff A. Stra
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Subscribed and sworn before me, the undersigned as,
Notary Public of the State of Wisconsin, SRR,
this |Z day of August, 2022. 3NOTARY GE

z 5g ©3
Z-Ro Zeseu iSh

Notary Public
State of Wisconsin

My commission.expires: 5.2: scent

Ea
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STATEOF WISCONSIN ~~ CIRCUIT COURT ~~ MANITOWOC COUNTY

STATE OFWISCONSIN, -
Plaintiff,

v. Case No. 2005 CF 381

STEVEN A. AVERY,

Defendant.
_—

AFFIDAVIT OF JEROME F. BUTING

STATEGFWISCONSN1)

COUNTY OF WAUKESHA F

1 Jerome F. Buting, first duly sworn on oath,hereby state as follows:

1. 1 was counsel with Dean Strang for Steven Avery during much of the

pretrial phase, at trial, and at sentencing in this case, from spring 2006 to

June 2007. In general and as relevant here, 1 was familiar with all

information disclosed by law enforcement and the prosecution to me, Mr.

Strang, and any other member of what I call here “Mr. Avery's defense

team” during the time that Mr. Strang and I represented Mr. Avery.

2. Mr Strang and I repeatedly requested notice of all exculpatory or

potentially exculpatory information and otherwise discoverable

information and material from the prosecutors and the Manitowoc County

Sheriff's Department. This included reports of any tips from citizens and
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“audio tape copies of dispatch or all other communications relevant to law
enforcement operations involved in the search for and investigation of
Teresa Halbach's disappearance, for the period of November 3, 2005
through November 12, 2005.” An example is my July 24, 2006, letter,
attached as ExhibitA to this affidavit.

3. received a CD-ROM that purported to contain all Manitowoc County

Sheriff's Department dispatch calls related to the Halbach investigation

covering the period November 3, 2005, through November 12, 2005. That

CD-ROM was at some point turned over to Mr. Avery's successor counsel.
Ihave recently reviewed the handwriting on a copy of that CD-ROM which

Irecognize as my handwriting. Iam informed, and believe in part based on

my own recollection, that this copy of the CD-ROM came from my files on

Mr. Avery's case. I recognize my handwritten note on the CD-ROM which

refers to one call on that recording, an untimed call to a dispatcher from

then-Sgt. Andrew Colborn requesting information on a license plate of

Teresa Halbach. That CD-ROM copy and my handwriting on it confirm my

recollection thatI listened to all of the calls recorded on that CD-ROM.

4. Ihave recently re-listened to all of the recordings on that CD-ROM thatI

received during my representation of Mr. Avery and | compared it to

another CD-ROM that Mr. Avery's current counsel provided to me. Upon
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information and belief, she received this CD-ROM as a response to a recent

open records request. On the newly disclosed CD-ROM there is an

additional call from a citizen tipster that was not included in the audio

recordings that I received during Mr. Avery's representation. I have been

informed that the caller on this recording is an individual later identified as

‘Thomas Sowinski. The Avery defense team was not given the audioofhis

call, his identity as a potential witness or other information which we could

have investigated and used at trial.

5. The newly received CD-ROM that current counselforMr. Avery has shared.

with us, which includes a call purported tobe from Mr. Sowinski, indicates

that the caller was transferred to an investigator, Sgt. Scott Senglaub. By

inference, Sgt. Senglaub spoke to the caller as the recording shows that the

dispatcher connected the caller to him. NeitherI nor Mr. Avery's defense

team ever was given a recording, a report, notes, or any other notice of a

conversation between Thomas Sowinski and Sgt. Scott Senglaub of the

Manitowoc County Sheriff's Department.

6. At the time we were requesting discovery and disclosure of exculpatory

information, Mr. Strang and I were using a private investigator, Conrad O.

(Pete) Baetz. We would have had him follow up on the call from Mr.

Sowinski, had we known about it,
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7. Had Mr. Strang andIknown before Mr. Avery's trial about any information
that person had reported two men pushing an SUV on the Avery property
inthe darkness before the reported discoveryofMs. Halbach's Toyota RAV-
4SUV on the Avery Salvage Yard property, we would have pursued that
information diligently, with Mr. Baetz and otherwise.

8. Had Mr. Strang and I received or known before Mr. Avery's trial about
Thomas Sowinski's telephone call with the dispatcher, which shows thatshe
transferred that call to Sgt. Scott Senglaub, we would have made a spedific
request for further information about the substance of that call from Sgt.
Senglaub.

9. Although the new CD-ROM reveals that Thomas Sowinski indeed did call
the dispatcher during the timeframe of the CD-ROM given to Mr. Avery's
trial counsel, Mr. Sowinski's call was not included on the pretrial discovery
CD-ROM.

10. As to the call from Andrew Colborn described in paragraph 3 above, neither
the prosecution, the Manitowoc County Sheriff's Department, nor any agent
oragency of theState of Wisconsin ever disclosed to me or the defense team
the date and time at which that call was made. Like many other recorded
calls that were disclosed to us, the audio record of that call from Andrew

Colborn had no timestamp or other documentation of the time of the call
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when it was disclosed to me and the defense team for Mr. Avery. We thus
had no way to challenge or disprove any claim that Mr. Colborn might make
about the specific timing of that call,

Dated this ith day of August, 2022.

Jerofhe F.=

Subscribed and sworn to before me, the undersigned
Notary Public of the State of Wisconsin,
thisJ2_day of August, 2022.

Notary Public
State of Wisconsin

My commission expires: (3 41inanand

5
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() Audio pe copies of dispatch or al other comnications eleven to Jaw= = enforouman. cpmtions_invoued. in hs search fo and vestewion ofTresBeandippesrane,forthopeiodof November,2003 rosghNovambe,43005. Tonsosetanything recorded on any typeofmedia by law enforcement or public ‘safety agent. This shouldinch,but 0ied 0, radio communication, bovoiddat soy sort bya8553, 2ad al froquneies ville 1a hioreeentofpub sayws aesteoesearch adr ovestigation. Jishod ae nude dan of mess. Caneindons matyaewe any low cnfrcint or public safety s5eey perinen 1o ewe aod veristv, vi compu of ele, 2nd communication etwecn ey 1 smtyasinsoosafety ancyand civilian asst, och 5 srr on ground veHls vetoed in sorenvestigaion svi
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.
Mes- 2467Special Prosecutor Kenneth KratzJuly 24,2006

yimade simi houghperhaps ot 33 detailed, request shout one mouths ago and bineMarkWicgertspoketo Deanandhe isworkingontosalready.
(2) A listing of all Calumet and Manitowoc County Sheriff Departmen: personne]involved in this investigation which includestheirofficer, persomnel or ‘squad number. This is sowe can decipher who did what in reportsthat just refer to, for instance, “801 did amiveand .. "essportswehave ceived we casy todeciphsebtsome, ke the “loin sheet pons ais‘checkingpeopleinand outareprepared strictlybyreference 10 2numberratherthan a name.

“ ~ Ee Lt emtfo llanaly WhAe Sprit.Weeaonly pant ofSry Cllane'snot 0fr,13dnevefromblissGemini cirpater analysisandothers ithe CrimeLabwhohavepreparedreports,AlsoSherry Culhane’slast‘submissionofbench notes.only goes10 early April(seeher correspondence10 you datesApri 12,2006). hos oviouly done manyexaminations sinc hnndmst veGenempm‘pages inherfle.

op TimeLabMadisonoffic)eorlogs ane be rcordsof contamination of videsYess” oom DNA o othr types ofcontamination eveled by he b'sseotmpecns oyProf ufanyandllcomciv ion kenbythe aban rors aredette,Freeo‘cond for the time pciodof January 1, 2008 totepresen due.
(5) Copiesofthe lectancicomputerdas fies fom DNA testingin this case, asmy expercrte se thor dis mal.They shod coped oowealCD most. sperms:wereguest, for ABI310,3100,or 3130data the folowing

a Genescan projectdatafies.(electronic)b Genoscan sample data files (electronic)© Geresomn alysis parameters dat ils (dlctroni)= —— ones matidtflofotoismsused his ace econ)... —=. Goncacenijecion list dt fils (sesronie)
f Genotypefiles (electronic)

3 ReFors of he Crime Lab's proficiency tess snd documentationofsnycomsaiveoon hen hensproicincy ing depuis ve ete,for et fo aeocdate. Such testing and records shall include those indicated in the DNAAdvisoryBoard QualityAsarcnce StandardsfoForensic DNATestingLaboratories, Sradiecs Ne 13.1 ae 2
ST) vicamocher copyoftheauio-tapsincricwofeendon Dssey fomFebruary27,2006Th CD previously provided of tis recording cana rca by any som in es oryoffices, 50 1assume it was jus: a defective “bum.”
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Aran i nurs no non to

Co Mos- 2407Special Brosceutor Kenneth Kracz
July 24, 2006
BasThree

(8) Copies of all video: recordings made ofthe RAV-4 at its location whendiscoveredatthe Avery Salvage Yard,
5) 4 opisof ny odallvideo esismadoof he teriorofSteven Avery's mie,gare,orvehicle. (8belivethe reports referent Sg. Tyson makingsuch a recording
10) opisofanyandsl vide recordings) ofthebumbarrels as wel sthebumpibefore it wns altered by iovstgators’ diging.
LH) Copteraf oy tbervideo cording at tse very Suvagepropery,with heException nS ecaning of view of epi for heRca roperty, and anBo masoftheconveyereres. Todato, thosearethe calyvideorecordings 1thinkwehavereceivedconcerningthe Avery property,
02) Copsof Orvik acs pho and visting aio ssordings advision logs ortheence Jag fine Whenhe was howto togeher witSv pcr
(13) Copies fall (nedited) yervideos record from ars sesrshesamNovember4,2005andNovember6, 2005. “Wecurrcatlyhave &spliced copy on 2 DVD whichis obviouslyfom sever) diffsent ats mes, irra withno scprstiono designation etctime.Thus assumethre rustbe a aster copyof comple ident
(18)imeLabfedresponse tam reports fom rt andZheng (orotherCrimeLabpersonel) which describe thei involvementa tho Averyproperyad the asterap myBom he Avery prope to wher losin i rasnxt ken. Plasi moe op ov{plan hersandunderwhatconditions the RAV-4was kept up to hepointSherry Culbanebeganber examination on November,2005 at spprosimatly 1:00 ams

roms l15). FivaDy,Lnafethat CalumetCountySheriff's Depstmentreportnos.239and243refer to deailed measurements anddiagramsbeingtakenofSteoe Avery's residenceandgarageforpossiblecourtdiagramsor3-Drepresentations,If thoseareavailable, 1wouldappreciateanOppo viewthem a yourcclietconvedience:
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SpecialProsecutor Kenneth Kratz Mos-2467July 24,2006
PsPur

Pes contact me if youbaveayquestions or ifculy complying with tis discoveryrequest.

Very uly yours, z

JeromeF.Buting !

in *ou InvestigatorMkWigs vi USPS)\ADANorm Gat (vis USPS)AAG. Tom Fallon (ia USPS)ARy Dean Sang (va USPS)

Tom ro
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WisonsinDivision of Criminal Investigation Caz Raport =CasaiRoport Number: OSA7761254
OnTusday, June 6, 2006, 204 p.m,S/AThoms J. Fassbendernd InvestigatorMackWiegert,
ofthe Cabeet County Sheriffs Department yierviowed Brad A. Dassey, DOB 11/01/1983. The
imestgators ade contact wih Dassey at i resience, 1425 N 9th, #8, Mantowoe, WI. The
investigators eid themestoDassey and Dassey agreed toanswer questionsand he
accompanied the nestor ® Investigator Wigs velick where the teri took pce.

Dasseyadvised be halfbrotherswahBrendanDasseyand tated thatbis he, Pte Dassey,
hei common her.

Dasseyconfimdthatbe ad contactedthe DictAtomeyregarding Babara Janda haviegcortaciedhinsbovtre-ormatinghercompebaddrive. Dasseyadvisedthat Jandabad
contacidhimandaskedhim ieverything gonefom harddeve when & re-formed. DasseyadvisedthatJandaactualyhad someoneeb re ormat&, butDaseyadvisedheddmotkaowwho
did. Dassey advised theoerpersone-rmated beccomputerharddivefor something ke$15
andshe difthikbs nowwhat hewasdong.
Dasseyadvised accordingto Janda, ivestigaorscame outand took bercomputessbord 5 week.
ater she had i re-formed. Dassey adved that Janda tok him abou the vestrs aking te
comer approximately one week aferthey ad taken the compuder, Dassey advied that Janda
idnote him whtwasonercomputer.

Dasscy todtheimsigators iat he wrote ter 0 theHabach's, Dasseyadvisedheol Brendan ~abore the ter hewrote just this past Sunday. Dassey advised tat Janda ako saw the ter.
Dassey provided acopy of heJeter hewrote. Inthe te,Dassey sential expressedhis
sympathy to em fortebossofTeresaandwie  progerfo hem.Inthe ter,bewrotethatbeie
ot keBrendan, Jandaor Steven Avery.
Pio to conchuding theincrviw, S/A Fassbenderprovided Dassey wihHsbushes card. The
terviewvasconcludedat 2:18pm.

At spproximacly 234 pam, SIA Fassbender received a ekphons call fom Dassey. Dassey
advisedtatbebdspokenwith Jand (0 ry andfo outwho re-ormatidheecomputer rddrive,
Dasscy advid she tol him that Michael J. Koroely gave he phone mbes of dividaks to

contactadthatComeliknowswhoth:indiawas. Dasey advisedtat alrconch hiscallwih Jada, Jan cad back ad askedwhybe warted ta know.

At approximately 301 p.m, Dasscy agen tphoned SA Fassbender. Dasseyadvised that be hod
contacted Come, who sab that he refered Jada to Miuauee PC.

Norte age 1
2s heumon contains neither ecommoneationsnocconclusionsofth DivisionofCrisImestigaion. Is he roger of is Discn, on is oan 10youragency. 1s cote a not0bo.distibuod cutsido you agency.

STATE_1_1485



Wisconsin DivisonofCininal Investigation Cas Report
~— CaseReport amber: 0SATI6264

Ekcroically atached to issupple report 8copyof Dassey'sbieroth Habch's and a
copy whe submited o DCIR.

Namiverage2
This document contin thercommendations ni coneusion f thObiionofCriminal
Inmstgion. 17s thproperyftsDison, andis aed 0 yoragency. 1contentsa ct 0be
aides tidyur gency:

STATE_1_1486
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Wisconsin Diiion of Criminal investigation Gas Raport‘Cac Roport Number: 054776204
On Friday, Api 21,2006, pursuant to search ware, SIAThomas J. Fassbender and Investigator
Marc Wier,ofhe Catanet Cou Seif Departing sida pesonal comes CPU and 12
CDRs fom the residenceofBarbara Janda.
On Sanday, Apri 22, 2006, SIA Fassbonderaed sud ms to Detective Mike Vek, ofthe
Grand Chute Pole Departmentfrforensics examiation.
On Tursday, May 11, 2006, Detective Ves rend said tems to SIA Fassbender for sbseque
tim 10 Barbara Janda. S/A. Fassbender subsequently recsived fom Detective Velie materi
pestabing o his computor analysts ofthe hard dev and CD-R's. This ckded manerows fad copy
ages of stankmessage conversationsfomthe fard ive andaCD ekd "Dassey'sComper,
Fal Repor, estate Copy”TheCD coniabed information on web sesand magesfom he
Harddrive. Ako provided by Det. Vea were 6 DVD#R' conning a copy of bs harddrive. S/A
Fossbendercumin te ems received andmade the Blowingobservations:
Gu Bebruary 28, 2006, there was an tan message conversaton between an iia, ug he
screen mms “niger beleved 0 be Brendan Dssey, ad a inde wighe seen pas
“ipmyhand brea my gersa when heyfean 71 t youKnow il cream wilFn
tof breath, (Daney_Bbiun6495269747, beeved to be Darry Fabian). Dug sad conversion,
Fabian asked Dass why deectves warded o speakwihFabs brother and Dassey said they
utwaned 0ack him whyDasseyvasbsgweight.
On February28, 200, hce was an tantmessags conversationbetween Dassey and an ial
wingth screen rms got mak fo besven oioghel” Glowootordyal091495196),
belivedto be Eni,a recent giiFindof Dassey's.During sad conversation, Endy asked "Do you
ik be is guy?” Dassey resporeed, “Ya Yeo," Emly ten asked, “Whydoyou”and Dasseyresponded, © don't ow enough0 say”
On March4, 2006, Uno was an stant messageconversationbetveen a dialug Dassey's

screen mame ofigrewho Mente themselves as “Brendan's mom” and he pecson wig
tescreen oe, “EMILY,” belived to be Endy. During sad conversation, Er advised tat het
moter docs vant be to be ivobved wi tis and she spologirs Br Ue Barbara Janka
responded, “He's nota bad person is eck
OnFebriary 28, 200, tere was an stan csagsconversationbetweenDasseyand an dvidsl

usingtheseenhae, tories bch,bic everywhere ook here i chest§
ows u 10 del” sperboty 6924154349921), beleved to be Travis Fabian. Duriog sid
conversation, Dassey asked Fabin he thought Seven vas yan Fabian responded, “Bk”(61

Namie Pre
Tis documont carta othrrcommndatons orcodons oo Division of GinaInvest 11 150proporof ths Dion, acs oanoragar. lis cdents ao not obo
anetteogo.

STATE1_s916
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Wisconsin DivisonofCriminal Investigation Case Report‘CassiRoport Number: 17761304

1dorit know),Fabian thenasked Dassey ihe Bt Avery was guy. Dassey responded, “Ya
Ely asked that to me”. Fabian asked what Dassey sad and Dassey woke, “Ya,” snd Yea”.
Fabinthea repeated, “You acd Ya e's gay".

On February 28, 2006, there was an stant messags conversationbetweenDascy snd an dial
using the screen pam, “Friendship slong ost love, that you wish you'l be abo © overcor,”
(igess-angel-2006173960984), bleved to be Mark Avery. Disk sa convrsaon, Dassey
asked Mars Averyif she thought Steven was guy and Marie Avery responded, “Yes es 35 Y 65
es6ys fy’. Dassthenwrote, “So do [nowofevidencetheygr"

In reviwing th images contained on the disc marked fru report, SIA, Fassbender made the
‘Blowingobservators:

Photographs ofboth Teresa Habach and Steven Averywilh anapparent date ofApe 18, 2006.

There were manerous magesofmadiy, both makeand fms,to Echidepomography. The
pomoggaphy eked both heterosea, homosexual and bstalty. There were images depleting
bondage, aswellas possible torte and pin. Therewere ab text images wil he rane, “Eni.
“There were images depicing potential yous makes, fo phe an infant defeating There were
imagesof ures to humans, to ck a decapisted head, a badly ajecd and bloodied body, a
bloody head ny, and a mated body.

The disc received from Detective Velie, as well as the hardcopy pagesof instantmessage
comersationswere mmitaed 1 /A Fassbender's possession.

Native Page
Tis document coiains neitherrconmendatonsnaconclusions of tho Disonofrnin
Investigaon. Is ho propor of thi Divisio,andi loaned oyour sgary. 1s contnlsar otobo.
dsrbutodouts ouragency.

STATE 1_s917
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STATE OF WISCONSIN : CIRCUIT COURT: MANITOWOC COUNTY

STATE OF WISCONSIN, )

Plaintiff, }
) Case No. 05-CF-381

! } Honobleuige Angela Suivi,
STEVEN A. AVERY, ) Judge Presiding,

Defendant. )

AFFIDAVIT OF STEVEN KIRBY

Now comes your affiant, Steven Kirby, and under oath hereby states as follows:

1. Your affiant is of legal majority and can truthfully and competently testify to the matters

contained herein based upon my personal knowledge. The factual statements herein are

true and correct 10 the best of my knowledge, information, and belief. Your affan is of

sound mind and is not taking any medication nor has your affiant ingested any alcohol that

would impair your affiant’s memoryof the facts stated in this affidavit.

2. Your affiant is the Chairman of Edward R. Kirby & Associates, Inc., a professional

investigations firm located in Elmhurst, ilinois. Your affiant is a private invesigator,

Ticensed in Tinos and Wisconsin, with over forty years' experience. | have worked with

Kathleen T. Zellner & Associates, P.C., on numerous cases in the past.

3. On February 16,2022, your affiant interviewed Michael Osmunsonoutsideofhisresidence.

at 955 Main Street, Mishicot. Jim Kirby was also present and witnessed the interview and

Osmunson’s responses.

4. Your affiant asked him if he ever helped Bobby Dassey pushacar down the road keading

to the Avery Salvage yard. He replied, “I don’t recall.” Youraffiant then asked him ifby
EXHIBIT

| saying he didn’t recall, ifin fact he could have helped Dassey push acar down that oad in

oT ——



November of 2005 but just forgot if he did. He replied, “I don't remember.” At the

conclusion of the interview, your affiant told him that your affiant wanted to be sure that

AE ———
just couldn't recall if hedid or did not. For the third time replied, “I don't recall.”

5. In regard to the phone calls on October 31, 2005 to and from Bobby Dassey’s phone

‘number, he said he didn't recall making or receiving calls from Dassey that morning. When

he was shown the print outofthe message units, he said that 920-973-0514 was his number

in 2005 and recognized 920-973-1742 as Bobby Dassey’s number. He stated that the carly

morning call could have been about hunting but he didn't know for sure. When asked if he

went hunting with Bobby that day he said that he didn't as he took his brother trick or

treating. When asked about the multiple calls to and from Bobby Dassey between 3:56

P.M. and 6:02 P.M. on 10/31/05 he said that he couldn’t explain them other than that

“Bobby often doesn’t answer his own phone.”
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STATE OF WISCONSIN: CIRCUIT COURT: MANITOWOC COUNTY

STATE OF WISCONSIN, )
Phin, )

> Case No. 05-CF-381
" ) Honorable Judge Angela Sutkiowicz,STEVEN A. AVERY, > Judge Presiding

Defendant }

AFFIDAVIT OF JAMES R. KIRBY

Now comes your affiant, James R. Kirby, and under oath hereby sates a follows:
1. Your affant i of legal majority and can rhfully and competently esiy t the maters

contained herein based upon my personal knowledge. The factual statements hereinar rue
and correct to the best ofmy knowledge, information, and belt, Your affant is of sound
mind nor has your affant ingested any alcohol that would impr your ffant's memory of
the facts stated in this affidavit

2. Your affant is the president of Kdward R. Kirby & Associates, Inc, a profesional
investigations firm located in Elmhurst, Tinos. Your affan is a licensed private
investigator and have been licensed since 1988. Your affiant i curently licensed in linois
and Wisconsin.

5. On March 20, 2018, your affiant submited a Public Records Request to the Marfowoc
County Sherif's Office which reads scking any non-911 recordings in your possession of
incoming phone cals to the Manitowoc County Joint Dispatch Center from/on November
3, 2005 and November 5. 2005

EXHIBIT
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4. Your affiant subsequently received a package in the mail from the Manitowoc County
Sheriff's Office. which included two CDs and a letter dated April 12, 2018 addressed to me

signed by Larry Ledvina, Deputy Inspector, Manitowoc County Sheriff's Office stating:

“We havereceivedandreviewed your request for any non (911) recordingsin your
possession of incoming calls 10. the Manitowoc County Joint Dispaich Center
fromlon November 3, 2005 and November 5, 2005. The dates in quesion are
ousideofour recording system storage. Bul in the timeframe you requested
recordingfor, copies were madeofhis timeframe duefo adifferentrecordsrequest
‘and we therefore have someofthese recordings. The recordings we have are just
recordings, They are date rangeof recordings. They are not broken down by date
and ime. |have two CDs enclosed that are responsive to your request:

Phone number 653-420] dated 2005 1103-1105
Phone number 683-4202 dated 2005 1103-1112

5. These CDs were delivered to the office of Kathleen T. Zellner subsequent to your affiant

receiving them.

6. On March 15,2022, Investigator Katherine McGovernof youraffiant’soffice submited three

public records requested to the Manitowoc County Sheriff's Office. The first request sought

copies of any non 911 recordings in your possession of incoming telephone calls to the

Manitowoc County Sheriff's Joint Dispatch Center between the dates ofNovember 3, 2005 at
12:01 AM through November 9, 2005 at 11:59 PM. The second request sought copies of

incomingandoutgoing telephone call logs ofthe recorded Manitowoc County Sherif’s Joint

Dispatch calls between the datesof November 3. 2005 12:01 AM through November 9. 2005

11:59 PM that relate 10 the Teresa Halbach investigation. Information should include date,

ime and telephone numbers involved in the calls. The third request sought copesof audio

recordings of incoming and oulgoing calls andlor radio dispatches between the dates of

November 3. 2005 12:01 PM through November 9. 2005 11:59 PM that relate to the Teresa

Halbach investigation.

2
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7. On April 18, 2022, Katherine McGovern from your affiant’s office received an email from

Amanda Mathicbe of the Manitowoc County Sheriff's Office regarding these requests. In this

‘email, Amanda Mathicbe replied that she was updating Ms. McGovern regarding her requests

of copiesof incoming/outgoing telephone call logs, she responded that these records do not
exist.

8. In reference to the request for copies of audio recordings of incoming and outgoing phone

calls, she attached an invoice in the amountof$360.00 for these records. She requested your

affiant’s office remit payment so that she may begin working on copying these records. Your

affiant’s office subsequently paid the invoice for the requested amount.

9. On May 3, 2022 your affiant’s office received thirty-five CDs marked as containing audio

recordings from the Manitowoc County Sheriff's Office. On May 3, 2022, your affiant

delivered the 35 CDs to the office of Kathleen T. Zellner.

10. A recording ofa phone call from November6,2005 at 10:28 p.m., which was contained within

one of the 35 CDs produced from your affiant’s second Public Records Request, was

discovered by your affiant and the office of Kathleen T. Zellner. Your affiant listened to this

call

11. Your affiant listened to the two CDs produced to your affiant after your affiant’s first Public

Records Request 1o the Manitowoc County Sherifs Office in Marchof2015.

12. The recording of the November 6, 2005 phone call in which Mr. Sowinski’s voice was

identified was not in the initial discs provided to your affiant following your affiant's March

20,2018 Public Records Request.

3
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FURTHER AFFIANT SAYETH NAUGHT

fs
Tangs R. Kirby

Subscribed and swopn beforg me
his doy of Aaguet +2022.

Notary Public ZN

OPPO sealonySTTREKPUBL TATEOF nosCaSOEre pv
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STATE OF WISCONSIN : CIRCUIT COURT : MANITOWOC COUNTY

STATE OF WISCONSIN, )

Plaintiff, }
) Case No. 05-CF-381

" ) Honorable Judge Angela Sutkievicz,
STEVEN A. AVERY, 3 Judge Presiding

Defendant }

AFFIDAVIT OF DEVON NOVAK

Now comes your affant, Devon Novak, and under oath hereby states as follows:

1. Lam of legal majority andcan trthfully and competently testify to the matters contined
herein based upon my personal knowledge. The factual statements herein are tre and
correct 0 the bestof my knowledge, information,and belief 1amofsound mind and am
not taking any medication nor have I ingested any alcohol hat would pairmy memory
ofthe facts stated in this affidavit.

2. Ihave resided in Manitowoc, Wisconsin for over 17yeas.

3.102005, was in a relationship with Thomas Sowinsii and residing with Thomas Sowinski
and his son at 4221 Highway R, Manitowoc, Wisconsin.

4. Around the ime that it became known that Teresa Halbach was missing, Thomas Sowinski
provided me with information ofan unusual nature relating to the case, One morning, afer

his paper route delivery, during the week that Ms. Halbach disappeared, Mr. Sowinski told
me the following event had occurred: He had been delivering papers, and he savtwo men
pushing a car down a road. The men gave him dirty looks. Later, while watchingthe ews,

Mr. Sowinski saw Ms. Halbachs car and realized it was the same car tht the mea were
pushing down a road. [)
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5. Thomas Sowinski reported what he told me about the incident to the Manitowoc County

Sheriff's Department. I know that he called them because either I was there when he

reported itor he reported making the call to me immediately after making the call

6. On August 2022, I spoke to Steven Kirby, an investigator on behalf of Steven Avery. .

Mr. Kirby asked me to listen to a voicemail recording ofa call between awomannamed

Carla from Manitowoc County Sheriff's Department and a male calling in to speak to

someoneaboutthe Teresa Halbach case. Mr. Kirby asked me if I recognizedthevoice of

the male on the phone in the recorded call, andI recognized that the male inthecall was

‘Thomas Sowinski. (Attached and incorporated herein as Group Exhibit “A” is the phone

call and a transcriptof the phone call)

7. Nothing has been promised or giventomeinexchange for this affidavit,

FURTHER AFFIANT SAYETH NAUGHT

onl
Devon Novak

StateofWisconsin
County ofAAurowor.

Subscribed and swom before me
this_4™day of AuGose” 2022. an

My Commission Expires:
[VE38,5056
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‘Teanseript of Phone Call

MCSD Manitowoc CountySheriff's Department. This is Carla. CanIhelp you?
Male Uh...L.L...I don'tknow if1... t's good information...bad information. Who dollalktoabout this. he girl who is missingfrom Hillber.
MCSD 1can haveyouspeak with my shift commander. Can youhold on a moment?
Male Thankyou
MCSD Sure
MCSD (Unintellgible)...I'n going 10 transfer you totheshift commander. You'll be talking with
Sgt. umintelligible). Okay?
Male Thankyou
MCSD Okay.
(Call being transferred. Ringing.)
Sg (Unintelligible)
MCSD Scott, when Ihang up its a mars on the phone who thinks hehassome maybemoreleads
He wants to speak with somebody on the case.
Sg Alright
(Bdofcall)
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STATE OF WISCONSIN: CIRCUIT COURT : MANITOWOC COUNTY

STATE OF WISCONSIN, )

Plaintiff, )
) Case No. 05-CF-381

" ) Honorable Judge Angela Sutkievicz,
STEVEN A. AVERY, ) Judge Presiding

Defendant. ;

AFFIDAVIT OF THOMAS SOWINSKI

Now comes your affiant, Thomas Sowinski, and under oath hereby states as follows:

1. Tam of legal majority and can truthfully and competently testify to the matters contained

herein based upon my personal knowledge. The factual statements herein are true and

correct to the bestof my knowledge, information, and belief. 1amof sound mind andl am

nottakingany medication nor have I ingested any alcohol that would impair my memory

ofthe facts tated in this affidavit.

2. Tresided in Manitowoc, Wisconsin for over 20 years.

3. mistakenly stated in 7 ofmy prior affidavit filed with the appellate court that Icontacted

“Avery's rial attomeysto inform them of what I saw.” My prior affidavit isattachedand

incorporated herein as “Exhibit A.”

4. After reviewing materials, my recollection was refreshed that I did not actually contact Mr.

Avery's trial defense counsel, Mr. Buting and Mr. Strang. I realized after looking though

my emails that rather than contacting Mr. Avery's trial attorneys, I had contacted the

Tnnocence Project in New York and I never heard back. My email to Innocence Project is

attached herein as “Exhibit B.” —



5. I met with Investigator Steven Kirby for Mr. Avery's postconviction counsel on August

6,202. He played a phone call recording to me (Attached and incorporated herein as

“Exhibit C” is the transcript and recording). I recognize my voice on the phone call made

to the Manitowoc Sheriff"s Office, which I described in my prior affidavit (Ex. A).

6. After listening to the first part of my call to the MSO, I refreshed myrecollectionthat a

woman answered the phone, and that she transferred me to a male officer. T then provided

the information stated in my prior affidavit. T mistakenly recalled in my prior affidavit (§

6) that I had only spoken to a female officer, but after my recollection was refreshed by

listening to a recording of the first part of my call, Irealized that I also spoke to a male

officer.

7. Nothing has been promised or given to me in exchangeforthis affidavit.

FURTHER AFFIANT SAYETH NAUGHT

ToeSatins
‘Thomas Sowinski

State of Wisconsin
County of Manz 72.0):

Subscribed and sworn before me
this C_day of Aug op +2022. Prt

My Commission Expires:
SD0E20el
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STATE OF wisconany, )
Pai, 3. J cmencran

STEVEN A. avery, Dmde swieie,
Detnamt }
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ites, ven though it vas ly November.Thesecond oan appeared0be nis 50's
orarly 60's,had long greybear,waswenn wrply ackel,hd gerne,
and as sound fst height, The RAY-Adi not hav sights on. Atiched nd

incorporated erin Exit A vephotographsmarkedwher I 24 he RAVA,
5. 1 drovedown Avery Rou towards the mallbxeslftheHeraldTies theso,
0tumedbacksound. el veyfia approachedthtoindividualsbecuse

BobbyDasseystmptedotc infontofmyca, blockingmy ei. waswithaost
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{hatewos it happy (0 seemether. cnn thatBobby Deyand heolderindus
weedoingsometing ces.

6. After lsdthatTresHalbach'cawas foundanNoverer 5,200, ond the
Manitowos Stef Office and spoke 0 fale office. sported eveything Thave
aedin hisfdato the fcr The ffir sd, “We sleadyknow who didi
providedmyphonebe nd thy sid hey would contactmesoon. |neve heed
ack fom the poi

7. Affe vtchingSeason Iof Making a Mordece,| concted Avery's isl toneto
"inform the ofwhat saw. neverbeardback,

5. Nothing hasbeepromisdor given tome in exchangefr tisaffidavit.
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FURTHERATRIANTSAYETH NAUGHT

Td Govino -
State of Wisconsin
Countyof maAR Luo,
Sob snd sm or mehis 10)dayof Apr 20
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MyCommisionExgies: 1128] 2022.
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‘TeanseriptofPhoneCall

MCSD. Manitowoc CountySheriff's Deparment. This is Carla. Can 1help you?
Male  U.L..L. don’t know if1.if it's good information... information. Whodolialk toabout his... the girl who is missingfrom Hillbert,
MCSD Ian have you speak with my shift commander: Can youhold on a moment?
Male Thank you
MCSD Sure
MCSD (Unintellgible) I'm going to transfer you to the shifl commander. You'll be talking withSgt. (unintelligible). Okay?
Male Thankyou.
MCSD Okay.
(Call being transferred. Ringing.)
Sgt (Unintelligible)
MCSD Scott when Ihang up it's man on the phone eho thinks he has some maybe moreleadsHe wants to speak with somebody on the case.
Sgt Alright i
(Endofcall)
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STATEOF WISCONSIN ~~ CIRCUITCOURT ~~ MANITOWOC COUNTY

STATE OF WISCONSIN,
Plaintif,

v Case No. 2005- CF-381

STEVEN A. AVERY,

Defendant.

AFFIDAVIT OF DEAN A. STRANG

1, Dean A. Strang, first duly sworn on oath, hereby state as follows:

1. Twas counsel with Jerome Buting for Steven Avery during much of

the pretrial phase, at trial, and at sentencing in this case, from spring 2006to June

2007.

2. I have reviewed Mr. Buting's affidavit of August 11, 2022. My

recollection and understanding comports with his as to everything that he

addresses in that affidavit. Within the scope of my personal knowledge, I agree

with and confirm his affidavit.

Dated this 12th day of August, 2022.

EXHIBIT Del A. Stray



Subscribed and sworn before me, the undersigned a,
NotaryPublic of the State ofWisconsin, So iy
this2day of August, 2022. over &

5 2a PUBYLSY. Se ORZ cnn Bess TES
Notary Public
State of Wisconsin

Mycommissionexpires: 150.0 ensued

—



STATEOF WISCONSIN ~~ CIRCUITCOURT ~~ MANITOWOC COUNTY

‘STATE OF WISCONSIN,
Plaintif;

v Case No. 2005- CF-361

STEVEN A. AVERY,

Defendant.

AFFIDAVIT OF DEAN A. STRANG

1, Dean A. Strang, first duly sworn on oath, hereby state as follows:

1. Twas counsel with Jerome Buting for Steven Avery during much of

the pretrial phase, at trial, andatsentencing in this case, from spring 2006 to June

2007.

2. 1 have reviewed Mr. Buting's affidavit of August 11, 2022. My

recollection and understanding comports with his as to everything that he

addresses in that affidavit. Within the scope of my personal knowledge, I agree

with and confirm his affidavit.

Dated this 12th day of August, 2022.

Defff A. Stra
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Subscribed and sworn before me, the undersigned a,
Notary Public of the State of Wisconsin, SER
this |2 day of August, 2022. omer

fi sey “iOF
Notary Public
State of Wisconsin

Mycommission expires: 1S. as wed

2



STATEOF WISCONSIN ~~ CIRCUITCOURT ~~ MANITOWOC COUNTY

‘STATE OF WISCONSIN,
Plaintiff,

v. Case No. 2005 CF 381

STEVENA.AVERY,

Defendant.

AFFIDAVIT OF JEROME F. BUTING

STATEOFWECONSN)

COUNTY OFWAUKESHA we

1, Jerome F. Buting, first duly sworn on oath, hereby state as follows:
1. Iwas counsel with Dean Strang for Steven Avery during much of the

pretrial phase, at trial, and at sentencing in this case, from spring 2006 to
June 2007. In general and as relevant here, I was familiar with all
information disclosed by law enforcement and the prosecution to me, Mr.
Strang, and any other member of what I call here “Mr. Avery's defense

team” during the time that Mr. Strang and I represented Mr. Avery.

2 Mr Stang and I repeatedly requested notice of all exculpatory or
potentially exculpatory information and otherwise discoverable

information and material from the prosecutors and the Manitowoc County

Sheriff's Department. This included reports of any tips from citizens and
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“audio tape copies of dispatch or all other communications relevant to law
enforcement operations involved in the search for and investigation of
Teresa Halback(s disappearance, for the period of November 3, 2005
through November 12, 2005.” An example is my July 24, 2006, letter,
attached as ExhibitA to this affidavit.

3. received a CD-ROM that purported to contain all Manitowoc County

Sheriff's Department dispatch calls related to the Halbach investigation

covering the period November 3, 2005, through November 12, 2005, That
CD-ROM was at some point turned over to Mr. Avery's successor counsel.

Thave recently reviewed the handwriting on a copy of that CD-ROM which
Irecognize as my handwriting, Iam informed, and believe in partbasedon

my own recollection, that this copy of the CD-ROM came from myfileson

Mr. Avery's case. I recognize my handwritten note on the CD-ROM which
refers to one call on that recording, an untimed call to a dispatcher from

thenSgt. Andrew Colborn requesting information on a license plate of

Teresa Halbach. That CD-ROM copy and my handwriting on it confirm my

recollection thatI listened to all of the calls recorded on that CD-ROM.

4. Ihave recently re-listened to all of the recordings on that CD-ROM thatI

received during my representation of Mr. Avery and I compareditto

another CD-ROM that Mr. Avery's current counsel provided to me. Upon
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information and belief, she received this CD-ROM as a response to a recent

open records request. On the newly disclosed CD-ROM there is an

additional call from a citizen tipster that was not included in the audio

recordings that I received during Mr. Avery's representation. I have been

informed that the caller on this recording isanindividual later identified as

‘Thomas Sowinski. The Avery defense team was not given the audioofhis

call, his identity as a potential witness or other information which we could

have investigated and used at trial.

5. The newly received CD-ROM that current counsel for Mr. Avery has shared

‘with us, which includes a call purported to be from Mr. Sowinski, indicates

that the caller was transferred to an investigator, Sgt. Scott Senglaub. By

inference, Sgt. Senglaub spoke to the caller as the recording showsthat the

dispatcher connected the caller to him. NeitherI nor Mr. Avery's defense

team ever was given a recording, a report, notes, or any other notice of a

conversation between Thomas Sowinski and Sgt. Scott Senglaub of the

Manitowoc County Sheriff's Department.

6. At the time we were requesting discovery and disclosure of exculpatory

information, Mr. Strang and I were using a private investigator, Conrad0.

(Pete) Baetz. We would have had him follow up on the call from Mr.

Sowinski, had we known about it.



7. Had Mr. Strang and I known before Mx. Avery's trial about any information
thatapersonhadreported two menpushinganSUVon the Avery property
inthe darknessbeforethereported discovery of Ms. Halbach's Toyota RAV-
4SUV on the Avery Salvage Yard property, we would have pursued that
information diligently, with Mr. Baetz and otherwise.

8. Had Mr. Strang and I received or known before Mr. Avery's trial about
Thomas Sowinski's telephone call with the dispatcher, which shows thatshe
transferred that call to Sgt. Scott Senglaub, we would have made a speciic
request for further information about the substance of that call from Sgt.
Senglaub.

9. Although the new CD-ROM reveals that Thomas Sowinski indeed did call
the dispatcher during the timeframe of the CD-ROM given to Mr. Averys
trial counsel, Mr. Sowinski's call was not included on the pretrial discovery
CD-ROM.

10. Asto the call from Andrew Colborn described in paragraph 3 above,neither
the prosecution, the Manitowoc County Sheriff's Department, nor any agent
or agency of the State of Wisconsin ever disclosed to me or the defense team
the date and time at which that call was made. Like many other recorded
calls that were disclosed to us, the audio record of that call from Andrew
Colborn had no timestamp or other documentation of the time of the call



when it was disclosed to me and the defense team for Mr. Avery. We thus

had no way to challenge or disprove any claimthatMr. Colbornmightmake
about the specific timing ofthatcall

Dated this ith day of August, 2022.

4=

Subscribed and sworn to before me, the undersigned
Notary Public of the State of Wisconsin,
this J2_ day of August, 2022.

Notary Public
State of Wisconsin

My commission expires: is 4semana
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BuTING & WiLLiaus, S.C.
— DutyAwimHarn.Sg 6165.OrnByve1000RestoDri,Sie 56 Gund Viena CHBrakWc Gooih phon e307fm Fuck (10 201088Facimie G28 rian
nT, July 24, 2006

22ViaFacsimile TransmissionOnly

SpesialProsecutor Kenneth Kratz.
- © “Calumet CountyDistrict Attorney'sOffice TT PRE: mes-a467206CourtStect ’> DATE: [ofCrilon, Wisconsin 53014-1127 =tom Wissen COPIES TO: S20 8

Re: StateofWisconsinvs.StevenAvery JE ¥&oManitowoc CountyCase No. 05-CF-381 632ANS =
DearMr. Kratz:

Lam iting to allow-ponsome discovery sues i ismate. Ther ce  muanbesofStnswedono hive ye,and5havegone rough he discovery heady Provided, hm ev.‘makenoteofthem.Mostarerefered 1 indiscovery,butsomeaseindependentof that, By copyof thisletter, 1 amalsonotifyingInv.Wiegertforhisconvenienceas 1assumehewillassistyou in‘responding toyour request, as well as Norm Gat since some‘ofmyrequests concern Crime Lab[DNA testing.

Pleas locate wadproduc the following:
m Audiotape copiesofdispatchorallothercommunicationsrelevantto Jaw7 enforcement operations-involved. inthe searchfor and. investigationof Theresa. Halsac',_disappearance,for theperiodofNovember 3, 2005 throughNovember12, 2005.Thiswouldincludeanything recorded on anytypeofmedia by law enforcement or pubic safety agent. This shouldinchde,btisno Tied 10, radio communication, both voi nd daasouinly seconded by say‘agency, on any and all frequencies available to low enforoement or public‘safety waits assigned totheserchandlor iovestiaton. 1 shold ako include deo message anemieions madeoy andbetween any law cafrsementorpublic safetyagency print to oe serch an vesiationactivi, via compu or teletype, and communication betwen any lw enforcement or ubesafelyagencyand civilian asst, such a5 icra o ground veces volveda he Sean susinvestigation stv.

EXHIBIT
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Mes- 2467Speial Prosecutor Kenneth KratzJuly 24,2006

imac simile,thoughpebapsmot adeald,request about ns monthago en ThineMak Wicgert spoketo Dean and be is workingob tis area
2) A listing of all Calumet and Manitowoo County Sheriff Department personne]valved in his investigation which includes thioffcr personneorsnd mney, Bosc!we can decipher who did what in reportsthatjust refer to, for instance, “801 did arcive and..."Mostreports wehavereceived aro casytodecipher but some, ike fe. “log-in sheess” fiom offiscsscheckingpeopleinandoutarepreparedstrictlybyreference.10 a numberratherthan aname.

ceived mel mes oc llalySWE GWT EGEfit, We :receved nlyparofSherry Culbane'snotes so ar, 0d nonefrom ballistics,identification,bloodpattemanalysisand others intheCrimeLabwhohave prepared reports,‘AkoSherry Culhane’slastsubmissionofbench notesonlygoestocarlyApril(seeborcomespondeacetoyoudates April 12,2000: Sheba bvioulydoemany cxcintonssve nd stavegenset‘pages inherfile.

0 oyCrimeLabMadisonoffice) xorlogsand fhe scordsofcontamination of vincesays oa DNAo fs pes of comanizaionveebythe a'ssegperoFrockofa and al orciaon kenby he ance ros ar kee. FramesTecan ortotmeri ofJmary 1, 2008 To te rss
(5) Copies of helecroniclcomputerdats file rom DIA testing in thiscase, mycapteaehan di inal. They shod bs copied oto wri olyCDmeat. Speenverequest, for ABI310, 3100, or 3130datathe folowing:

a Genesoan projectdatafijes (electronic)b. Genescan sample data files.(electronic)© Genesom nays parameters data fle (ltr)— = =aed.__ Genoscanmatrix.ata fle for thoinstruments)useditiscase alctoniy « —< Genesoan injection is dat is (clecronin© Genotype fils (lecrone)
£9) ors ofthe Crim Lab's proficiency tet 0d documentation ofany cosineon ken hens rocasing dreanes ede,oe eo oedate. Such testing and records shall include those indicated in the DNAAdvisory Board QualityAsnranceStandardorFornsicDNATesting Laboratories, Saadancs er xa ype ©
ettercopy ofthe udio-psintrviow ofBreanDissey rom February 2,206,Tie CD pcrously povided of is coring cnn bees by any sop esofc, 0. assume was just decibua
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bS-2467Special Prosecutor Kenneth Kratz mJuly 24,2006

BapeThree

(8) Copiesofall video: recordings madeofthe RAV-4 at its location when.discovereda the Avery Savage Yard
©) gi Soviet anysda vido recordings maceofthenerooftoven Averys airsaage, orveic. (Tbsiee Bo report eironce Sgt. Tyson making sucha secording
(0) Copiesofany andsl ideorecording(s)ofthe burn barrels as well asthebumpitbefore it was alteredby investigators’digging.

rm; operctuothervideoecordingsat arteAves Sivage open with heof omoanSmscordingof viewof thepitfom theRadamproperty,andinBram cording.ofthe conveyazarce. Todat,those rethecaly vidorecordings 1 ink wehaveseemsconcerningthe Averypropery.
12) Sonics of Orville aco’phonesnd vistingaudio esoxdings andvisits ogs forthe emit cagoftimo whenhewas housed toptier with Stove Avery.
(13) Copies ofall (unedited) fly-overvideos recorded from aerial searcheson November4, 2005and November 6, 2005. We. currently have & spliced copy on 8 DVD which isobviouslyfrom sveral difltont dats, times, arcswithno separationofdesignation us to ocee)ime, Thus Laseume there mut be a masterpyofi complots iden
(19) CrimeLabfed response team reports om Ertl andZhea (or othrCrimeLabpersone)whic deiebethc volvementa the Averypropertytd thasterop mysSom th Averypropey towhic location Was nxt ake, Pleas lonul spose coutplainwhereandunderwhatconditionstho RAV-4was keptup tothepointSherry Culhanebegan‘ber examination on November 7, 2005 at approximately 11:00 am.; and

egyLele a:Cali!CountyStsDpatntrt os, 70and203aSoildmesses1nd diagrams being kenofSevenAvery's sesbonies aa =fo posible cou isgams oe 3D representations,If hose sre ava, 1 would apptOpportunityto view them at you carlo: convenience
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Peas cota meifyou ave ny gusions or difficulty complying with tis discoveryrequest.

Very ulyyours, 2

Jerome ¥. Buting :

FB
-oe: InvestigatorMark Wiegert (via USPS)\ADANorm Gal (via USPS) .

A.A.G. Tom Fallon(viaUSPS)“AttyDesoStang (via USPS)

Tomas ».es


